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TRUST LEGISLATION. 



Serial 7, Part 31. 



Committee on the Judiciary, 

House of Representatives, 

Tuesday, March 17, 1914, 
The committee this day met, Hon. Henry D. Clayton (chairman) 
presiding. 

The (& AIRMAN. The tentative trust biUs upon which, with other 
bills, these hearings are being held, will be incorporated in the record 
at this point. 
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[NO. 1.— COMMITTEE PRINT. TENTATIVE BILL.] 
By MR. CLAYTON. 



63d C50NGEESS, 



}H.K 



IN THE HOUSE OF REPRESENTATIVES 

January — , 1914. 

Mr. Clayton introduced the following bill; which was referred to the Com- 
mittee on the Judiciary and ordered to be printed. 



A BILL 



To supplement an Act entitled '^ An Act to protect trade and commerce against 
unlawful restraints and monopolies,'* approved July second, eighteen hundred 
and nanety. 

1 Be it eriacted hy iJie Senate and , House of Repreaenkh 

2 tive» of the United Staies of America in Congress ctssemUed, 

3 That the Act approved July second, eighteen hundred and 

4 ninety, entitled "An Act to protect trade and commerce 

5 against unlawful restraints and monopolies,'' is hereby 

6 supplemented and amended by adding thereto the following: 

7 "Sec. 9. That it shall be deemed an attempt to monop- 

8 olize trade or commerce among the several States, or with 
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1 foreign nations or a part thereof, for any person in inter- 

2 state or foreign commerce to discriminate in price between 

3 diflPerent purchasers of commodities in the same or different 

4 sections or communities, with the purpose or intent to thereby 

5 injure or destroy a cojnpetitor, either of such purchaser or of 

6 the seller: Provided , That nothing herein contained shall 

7 prevent discrimination in price between purchasers of com- 

8 modities on account of differences in the grade, quality, or 

9 quantity of the commodity sold, or that makes only due 

10 allowance for difference in the cost of transportation: Arid 

11 provided further, That nothing herein contained shall pre- 

12 vent persons engaged in selling goods, wares, or merchandise 

13 in interstate or foreign commerce from selecting their own 

14 customers, but this provision shall not authorize the own^r 

15 or operator of any mine engaged in selling its product in 

16 interstate or foreign commerce to refuse arbitrarily to sell 

17 the same to a responsible person, firm, or corporation who 

18 appHes to purchase. 

19 *'Seo. 10. That it shall be deemed an attempt to 

20 monopolize trade or commerce among the several States, 

21 or with foreign nations or a part thereof, for any person in 

22 interstate or foreign commerce to make a sale of goods, 

23 wares, or merchandise or fix a price charged therefor or 

24 discount from or rebate upon such price, on the condition or 

25 understanding that the purchaser thereof shall not deal in 
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1 the goods, wares, or merchandise of a competitor or com- 

2 petitors of the seller. 

3 ''Sec. 11. That nothing contained in section nine or 

4 section ten hereof shall be taken or held to limit or in-any 

5 way curtail the meaning and effect of the provisions of 

6 section two of this Act. 

7 ''Sec. 12. That whenever in any suit* or proceeding, 

8 civil ,or criminal, brought by or on behalf of the Government 

9 under the provisions of this Act, a final judgment or decree 

10 shall have been rendered to the effect that a defendant, in 

11 violation of the provisions of this Act, has entered into a 

12 contract, combination in form of trust or otherwise, or con- 

13 spiracy in restraint of trade, or commerce among the sev- 

14 eral States or with foreign nations, or has monopolized or 

15 attempted to monopolize, or combined with any person or 

16 persons to monopolize, any part of the trade or commerce 

17 among the several States or with foreign nations, the ex- 

18 istence of such illegal contract, combination, or conspiracy in 

19 restraint of trade, or of such attempt or conspiracy to mo* 

20 nopolize, shall, to the full extent to which such judgment or 

21 decree would constitute in any other proceeding an estoppel 

22 as between the Government and such person, constitute as 

23 against such defendant conclusive evidence of the same 

24 facts and be conclusive as to, the same issues of law in favor 

25 of any other party in any other proceeding brought under 
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1 or involvinig the provisions of this Act. In all cases where 

2 any person who shall have been injured in his business or 

3 property by any person or corporation by reason of any- 

4 thing forbidden or declared to be unlawful under the pro- 

5 visions of the Act entitled 'An Act to protect trade and 

6 commerce against unlawful restraints and monopolies/ ap- 

7 proved July second, eighteen hundred and ninety, and who 

8 at the time or previous to the institution of any- such suit 

9 by the United States as aforesaid has a cause of action 

10 under section seven of said Act or under section thirteen 

11 of this Act against any defendant in a suit wherein a de- 

12 cree or judgment has been obtained as aforesaid, the stat- 

13 utes of limitations applicable to such cases shall be sus- 

14 pended during the pendency of such suit and shall not 

15 again become operative imtil after the date of the final 

16 decree or judgment in such cause. 

• 17 ''Sec. 13. That any person, firm, corporation, or asso- 

18 ciation shall be entitled to sue for and have injunctive rehef, 

19 in any court of the United States having jurisdiction over the 

20 parties, against threatened loss or damage by a violation of 

21 this Act when and under the same conditions and principles 

22 as injunctive relief against threatened conduct that will cause 

23 loss or damage is granted by courts of equity, under the 

24 rules govemiag such proceedings, and upon the execution of 
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1 proper bond against damages for an injunction improvidently 

2 granted and a showing that the danger of irreparable loss or 

3 damage is immediate a preliminary injmiction may issue. 
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[NO. 2.— COMMITTEE PRINT. TENTATIVE BILL.] 
By MR. CLAYTON. 



63d CONGEESS, 
2d Session. 



} H.R. 



IN THE HOUSE OF JtEPRESENTATIVES. 

January — , 1914. 

Mr. Clayton introduced the foUowing bill; which was referred to the Com- 
mittee on the Judiciary and ordered to be printed. 



A BILL 



To include within the meaning of every contract, combination in the form of 
trust or otherwise, conspiracy in restraint of trade or commerce among the 
several States or with foreign nations, and within the meaning of the word 
'' monopolize/' certain definite offenses, and to prohibit the same. 

1 Be it enacted hy the Senate and House of Representa- 

2 tives of the United States of America in Congress assembled, 

3 That the words '' every contract/' ^' combination in the form 

4 of trust or otherwise/' and '' conspiracy in restraint of trade 

5 or conmierce/' and the word ''monopoUze/' as used in the 

6 Act entitled ' * An act to protect trade and commerce against 

7 unlawful restraints and monopoUes/' approved July second, 

8 eighteen hundred and ninety, and in any Acts supplementary 

9 thereto or amendatory thereof, shall be deemed to include 
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1 any combination or agreement between corporations, firms, 

' 2 or persons, or any two or more of them engaged in trade or 

3 business carried on in the United States between the States, 

4 or between any State or Territory and the District of Co- 

5 lumbia, or between the District of Columbia and any Ter- 

6 ritory, or between any State, Territory, or the District of 

7 Columbia and our insular possessions, or with foreign 

8 countries for the following purposes: 

9 First. To create or carry out restrictions in trade pr to 

10 acquire a monopoly in any interstate trade, business, or 

11 commerce. 

12 Second. To limit or reduce the production or increase 

13 the price of merchandise or of any commodity. 

14 Third. To prevent competition in manufacturing, mak- 

15 ing, transporting, selling, or purchasing of merchandise, 

16 produce, or any commodity. 

17 Fourtti. To mafcft . any agreement, enter into any ar- 

18 rangement, or atrive at any understanding by which th6y, 

19 directly or indirectly, undertake to prevent a free and unre- 

20 stricted competition among themselves or among any pur- , 

21 chasers or consumers in the sale, production, or trafisporta- 

22 tion of any product, article, or commodity. 

23 Sec. 2. That any such contract, combination in the 

24 form of trust or otherwise, conspiracy in restraint of trade 6r 
26 commerce, or monopoly, is hereby declared to be unlawful. 
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1 Sec, 3. That any person, firm, or corporation violating 

2 any of the provisions of this Act shall upon conviction be 

3 adjudged guilty of a misdemeanor and be punished by a 

4 fine not exceeding $5,000 or imprisonment not e'Xceeding 

5 one year, or by both, said punishment in the discretion of 

6 the court. 

7 Sec. 4. That whenever a corporation shall be guilty 

8 of the violation of any of the provisions of this Act the 

9 offense shall be deemed to be also that of the individual 

10 directors, officers, and agents of such corporation authorizing, 

11 ordering, or doing any of such prohibited acts, and upon 

12 conviction thereof they shall be deemed guilty of a misde- 

13 meanor and punished as provided in the preceding section. 

14 Sec. 5. That nothing contained in this Act shall be 

15 taken or held to limit or in any way curtail the meaning and 

16 effect of the provisions of the Act approved July second, 

17 eighteen hundred and ninety, entitled '^An Act to protect 

18 trade and commerce against unlawful restraints and mo- 

19 nopoUes.'' 

Memo. — Paragraph relating to holding companies to be added. 
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[NO. 3— COMMITTEE PRINT— TENTATIVE BILL.] 
By MR. CLAYTON. . 



68d congress, 
2d Session. 



} H.E. 



IN THE HOUSE OF REPRESENTATIVES. 

January — , 1914. 

Mr. Clayton introduced the following bill; which was referred to the Com- 
mittee on the Judiciary and ordered to be printed. 



A BILL 



To prohibit certain persons from being or becoming directors, officers, or em- 
ployees of national banks, or of certain corporations. 

1 Be it enacted ly the Senate and House of Representor- 

2 tives of the United States of America in Congress assembledf 

3 That from and after two years from the date of approval of 

4 this Act no person who is engaged as an individual, or as a 

5 member of a partnership, or as a director or other officer of a 

6 corporation in the business, in whole or in part, of manufac- 

7 turing or selling railroad cars or locomotives, or railroad rails, 

8 or structural steel, or mining or selling coal, or the conduct 

9 of a bank or trust company, shall act as a director or other 
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1 oflBcer or employee of any railroad or other public service 

2 corporation which conducts an interstate business. 

3 Sec. 2. That from and after two years from the date 

4 of approval of this Act, no person shall at the same time 

5 be a director or other officer or employee in two or more 

6 Federal reserve banks, national banks, or banking associa- 

7 tions, or othor banks or trust companies, which are members 

8 of any reserve bank, and are operating under the provi- 

9 sions of the Act approved December twenty-third, nineteen 

10 hundred and thirteen, entitled "An Act providing for the 

11 establislvment of Federal reserve Iptanks, tp furnish an elastic 

12 currency, to afford means of rediseoimting commercial paper, 

13 to establish a more effective supervision of banking in the 

14 United States, and for other purposes,'' and a private banker, 

15 and a person who is a director in any State bank or trust 

16 company, not operating xu^der the provisions of the said 

17 Act, shall not be eligible to be a director in any bank or 

18 banking association or trust company operating imder the 

19 provisions of the aforesaid Act. 

20 Sec. 3. TTiat any person who shall violate section one 

21 or section two hereof shall be guilty of a misdemeanor, and 

22 shall be punished by a fine of $100 a day for each day of 

23 the continuance of such violation or by imprisonment for such 

24 period as the court may designate, not exceeding one year, 

25 or by both, in the discretion of the court. 
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1 Sec. 4. That if, after two years from the date of the 

2 approval of this Act, any two or more corporations, engaged 

3 in whole or in part in interstate or foreign commerce, have 

4 a common director or directors, the fact of such common 

5 director or directors shall be conclusive evidence that there 

6 exists no real competition between such corporations; and 

7 if such corporations shall have been thwetofore, or are, or 

8 shall have been, by virtue of their business and location of 

9 operation, natural competitors, such elimination of compe- 

10 tition thus conclusively presumed shall constitute a combi- 

1 1 nation between the said corporations in restraint of interstate 

12 or foreign commerce under the provisions of and subject to 

13 all the remedies and penalties provided in an Act approved 

14 July second, eighteen hundred and ninety, entitled "An Act 

15 to protect trade and commerce against unlawful restraints 

16 and monopolies.'^ 
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[NO. 4.— COMMITTEE PRINT. TENTATIVE BILL.] 
Bt MR. CLAYTON. 



cbd congress, 

2d Sbbbion. 



} H.R. 



IN THE HOUSE OF REPRESENTATIVES. 



A BILL 



To prohibit unlawful restraint of trade or monopolies in interstate or foreign 
commerce by corporations through the device of intercorporate stockholding. 

1 Be it CTiacted hy the Senate and House of Representa- 

• 2 tives of (he United States of America in Congress assemhled, 

3 Section 1. That it shall be unlawful for one corpora- 

4 tion engaged in interstate or foreign commerce to acquire 

5 directly or indirectly, the whole, or any part, of the stock 

6 or other share capital of another corporation engaged also in 

7 interstate or foreign commerce, where the effect of such 

8 acquisition is to eliminate or lessen competition between the 

9 corporation whose stock is so acquired and the corporation 

10 making the acquisition, or to create a monopoly of any line 

11 of trade in any section or community. 
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1 Sec. 2. That it shall be unlawful for one corporation 

2 to acquire, directly or indirectly, the whole, or any part, of 

3 the stock or other share capital of two or more corporations 

4 engaged in interstate or foreign commerce, where the effect 

5 of such acquisition, or the use of such stock by the voting or 

6 granting of proxies, or otherwise, is to eliminate or lessen 

7 competition between such corporations, or any of them, 

8 whose stock or other share capital is so acquired, or to create 

9 a monopoly of any line of trade in any section or com- 

10 munity. 

11 Sec. 3. That this Act shall not apply to corporations 

12 purchasing such stock solely for investment, and not using 

13 the same by voting, or otherwise, to bring about, or in at- 

14 tempting to bring about, the lessening of competition. 

15 Sec. 4. That every violation of this Act shall constitute 

16 a misdemeanor punishable by a fine not exceeding $5,000, 

17 or imprisonment not exceeding one year, or both, such fine 

18 and imprisonment in the discretion of the com*t; and any 

19 individual, who as officer or director of a corporation, or 

20 otherwise, orders, takes action, or participates in carrying out 

21 any transaction herein forbidden, shall be held and deemed 

22 guilty of a misdemeanor under this section. 

23 Sec. 5. That nothing contained in this Act shall pre- 

24 vent a corporation engaged in inserstate or foreign commerce 

25 from causing the formation of subsidiary corporations for the 
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1 actual carrying on of their inunediate lawful business, or the 

2 natural and legitimate branches thereof, or from owning and 

3 holding all, or a part of, the stock of such subsidiary corpora- 

4 tions, when the effect of such formation is not to eliminate or 

5 lessen a preexisting competition. 

6 Sec. 6. That nothing contained in this Act shall be 

7 held to affect or impair any right heretofore legally acquired: 

8 Provided, That nothing in this section shall make legal 

9 stockholding relations between corporations when, and under 

10 such circumstances that, such relations constitute violations 

11 of the Act approved July second, eighteen hundred and 

12 ninety, entitled "An Act to protect trade and commerce 

13 against unlawful restraint and monopoKes." 
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The Chairman. We will take pleasure in hearing first this morning 
from Representative Lathrop Brown, of New York. 

STATEMENT OF HON. LATHBOP BBOWN, BEPBESENTATIVE 
IN CONGEESS FBOM THE STATE OF NEW TOBK. 

Mr. Brown. Mr. Chairman and gentlemen of the conmiittee; the 
proposed interlocking directorate bill seems to be ambiguous to this 
extent, that the trustees of mutual savings banks in the State of 
New York can not tell, from the language of the bill, whether or not 
they will be included imder the operation of the bill. They hope 
that they will not be affected by these requirements. 

Under the law of the State of New York, no trustee of a mutual 
savings bank can serve as a trustee of more than one mutual savings 
bank. Under the law of the State of New York no trustee of a mutual 
savings bank can borrow money from the mutual savings bank of 
which he is trustee. Under the law of the State of New York no 
trustee of a mutual savings bank can deposit money in the bank of 
which he is a trustee, and no trustee of a mutual savings bank is per- 
mitted to receive compensation for his services as trustee. 

Furthermore, it appears to them that the thrifty poor are entitled 
to the administration of their savings by men who are best qualified 
by training and experience to administer those ftmds and who are 
willing to give their time, without compensation, for that purpose. 

In conclusion, Mr. Chairman, I would like to call the attention of 
the committee to the very able statement on this subject by Mr. 
Chas. A. Miller, who is counsel to the Mutual Savings Bank Associa- 
tion of the State of New York, which includes all but 13 of those 
banks in that State. 

That statement has already been put in as a part of the record at 
these hearings. 

The Chairman. On what page ? 

Mr. Brown. Serial No. 7, part 27, page 1227. 

That is all I care to say, Mr. Chairman, and I thank you very much 
for having given me the opportunity to express my opinion in regard 
to this suDJect. 

The Chairman. We are very much obliged to you. Mr. Brown. 

Mr. Nelson. Mr. Chairman, I have here a letter from Mr. M. W. 
Tubbs, secretary-treasurer of the Wisconsin State Union, American 
Society of Equity, together with some resolutions passed by the exec- 
utive board of that organization, which I would lite to have inserted 
in the record. 

The Chairman. Mr. Nelson, a member of this comimttee asks 
that a letter dated Madison, Wis., February 2, 1914, and signed by 
Mr. M. Wes. Tubbs, secretary-treasurer of the Wisconsin State 
Union, American Society of Equity, togehter with the resolutions 
attached thereto, be put in as a part of to-day's proceedings. 

Without objection, that wiQ be done. 

(The letter and resolution referred to are as follows:) 
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Wisconsin State Union, Amebican Society op Equity, 

Madison, Wis,, February t, 1914- 
Hon. John M. Nelson, 

Washington, D. C. 

Dear Sir: Inclosed resolutions re antitrust legislation will be self-explanatory. 

Any attempt to define unfair practices of trade must necessarily include and put 
out of business all cooperative activities unless they be specifically exempted, and 
that such exemption would hold if made is questionable, as it could easily be declared 
class legislation. 

It is unquestionably necessary for producers to organize and finance cooperative in- 
strumentalities for the assembling, grading, sorting, holding, and marketing of their 
several products as a year's supply is harvested in a few months, whereas but about 
one-twelfth of the harvest is consumed during any single month. Therefore, a great 
portion must be held by somebody, and experience has proven that if it is allowed to 
go into the hands of the speculators, at and shortly following harvest, it goes there 
at the farmer's peril because they, the speculators, are able to pound down prices 
to below a remunerative price, just as a stock of merchandise is always sacrificed 
at forced sale, either public or private. 

On the other hand, European distribution has demonstrated that the consumer 
must oiganize and get in shape to purchase many of their commodities in wholesale 
Quantities and establish a means of distribution to get away from the extortions at 
me Food Trust in its different ramifications, which now practically controls the dis- 
tribution of meats, vegetables, and the manufactured products constituting the gro- 
cery line. 

For the above reasons and those set forth in the resolution inclosed, I hope you 
will use your strongest endeavor to work out a program which will not put out of 
business cooperative activities and which will not undo all the good work that has 
been done by various farmers' organizations and consumers' leagues in developing 
this modem method of protection for the great mass of people. 
Very truly, yours, 

M. Wes. Tubes, 
Secretary- Treasurer, 

resolution re antitrust legislation. 

We, the executive board of the Wisconsin State Union of the American Society of 
Equity, at a special board meeting held in Madison on January 30, 1914, do resolve 
as follows: 

Whereas cooperative organizations of farmers and consumers have been grievously 
injured and hindered in their legitimate development and work for the producers 
and consumers of America in the past by threatened prosecution and actual liti- 
fi;ation under the Sherman Act; and 

Whereas, following the message of President Wilson, there has been introduced into 
Congress several bills purporting to define more strictly and certainly the said act; 
and 

Whereas these bills not only do not protect the farmer adequately against unfair dis- 
crimination, but actually, by the wording of the said bills, do make it still piore 
difficult for farmers to legitimately cooperate for the manufacture, grading, and 
sale of their products and for consumers to carry out that combination among them- 
selves which lead to the best and most economic system of distribution; and 

Whereas all political parties are pledged to aid in every manner the legitimate organ- 
ization of farmers for better agricultural marketing and cooperative action. 
Therefore we condemn heartily all bills now before Congress which strive to define 

more clearly the Sherman Act and which really include, as unfair restraint of trade, 

the attempts by farmers and consumers to organize for their own interest and mutual 

protection: Therefore be it 

Resolved, That we hereby petition our Members in Congress to work for the defeat 

of said measures and for the enactment of such legislation as will truly carry out the 

purpose and intent of the trust program outlined by President Wilson without injuring 

the interests which we represent, and from which millions^of American citizens must 

get their living. 

(Signed) D. O. Mahoney, 
President Executive Board, Wisconsin State Union, 

American Society of Equity. 
Attest: 

[seal.] M. Wes. Tubes, Secretary. 
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The CHAiRBfAN. The committee at this point will take a recess 
until half past 2 o'clock this afternoon. 

(Thereupon the committee took a recess until 2.30 o'clock p. m.) 

AFTER RECESS. 

TTie committee reassembled piu^uant to the taking of recess. 
The CHAIRMAN We will be rfad to hear first this afternoon from 
Mr. Dorsett Carter, of Purcell, Okla. 

STATEMElfT OF ME. DOESETT CAETEE» OF PUECELL» OKLA., 
PEESIDElfT OF THE OKLAHOMA CElfTEAL EAILEOAD 
CO. 

Mr. Carter. Mr. Chairman and gentlemen of the committee, I 
wanted to make a few remarks in regard to tentative bill No. 2, the 
third and fourth subdivisions of the fourth section, so far as the same 
relates to transportation companies, to the matter of one transportar 
tion company acquiring another transportation company. 

Those provisions read : 

Third. To prevent any competition in manufacturing, making, transporting, selling, 
or purchasing of merchandise or any commodity. 

Fourth. To make any agreement, enter into any arrangement, or arrive at any 
understanding by which they, directly or indirectly, undertake to prevent a free and 
unrestricted competition among themselves, or among any purchasers or consumers in 
the sale, production, or transportation of any product, article, or commodity. 

I am president of the Oklahoma Central Railroad Co., a short-line 
road in the State of Oklahoma. I noticed the other day from the 
record of this conunittee that a Mr. Van Houten, from New Mexico, 
appeared before your committee on the same subject, and that dur- 
ing his statement a question arose as to whether or not those sub- 
divisions which I have referred to did or did not aflFect the trans- 
portation companies, and I was imable to determine from the record 
as to whether there had been any conclusions reached along that 
line, but if it does not relate to transportation companies it is very 
misleading. 

I happen to come from a State which has had a very similar pro- 
vision m its constitution. Section 5, article 9, of the State consti- 
tution of Oklahoma had in it a provision that prohibited a foreign 
corporation, a foreign transportation company, from purchasing a 
domestic line. That constitution took eflFect in 1907. 

Just prior to the going into effect of that constitution in October, 

1907, we sold our little line of railroad to the Atchison, Topeka & 
Santa Fe Railroad Co. for $3,400,000, and we were in the act of 
delivering it in New York City at the time the panic of 1907 broke out, 
on October 16 of that year. 

Thirty days later Oklahoma's constitution took effect, and the 
panic was stiQ on, and we could not make a delivery. On Jime 2, 

1908, on account of the road not being able to make its expenses, we 
went into the hands of a receiver, and we are now in the hands of a 
receiver. We have operated very economically, and have never 
been able to make the road pay its expenses. 

The matter was brought to the attention of the voters of the State 
of Oklahoma. Their attention was called to those drastic provi- 
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sions which are similar to those in the bilk now before this com- 
mittee, and to which I have referred, which are practically the same 
thing as the provisions in the Oklahoma constitution, with the addi- 
tional fact that they would be appUcable all over the United States, 
instead of simply appUcable to one State. 

As I said, this matter was brought to the attention of the voters 
of the State of Oklahoma in the way of an initiative petition sub- 
mitted to the people in June, 1910. It was submitted in the form of 
an amendment to our State constitution which would have permitted 
the sale or purchase of these Unes of railroad. The people rejected 
that constitutional amendment by a majority of some 50,000 votes. 

In 1910, in November, there was another constitutional amend- 
ment submitted to the people of the State of Oklahoma, and they 
rejected that. 

In April, 1911, there was still another constitutional amendment 
submitted to the people of Oklahoma on the same subject, and they 
rejected that also. 

In 1912 there was another constitutional amendment on the same 
subject submitted to the people of the State of Oklahoma, and that 
constitutional amendment was adopted by a large majority. That 
amendment permitted one railroad to buy another; but from 1907 
until August, 1912, we have existed in the State of Oklahoma under 
a constitutional amendment to which I have referred which applied 
only to the State of Oldahoma. That was an amendment similar to 
the provisions of this biQ to which I have referred, but the provisions 
in the bill before you would apply, as I have already said, not simply 
to one State, as did the provisions of the constitution in the State of 
Oklahoma, but would apply to every State in the Union. These 
provisions would be enacted to affect the entire United States, while 
the provision in our constitution was only appUcable to the State of 
Oklahoma. 

I think if these provisions were made appUcable to the transpor- 
tation companies, it would prevent the construction of additional 
railroad mileage, and in the future would practicaUy amount to the 
confiscation of the present smaU lines, indirectly work a confiscation 
of that property, and will not be any help whatever in the matter of 
fixing of rates. It would also deprive the State of a certain amount 
of taxes and deprive the people of a better service. 

In the State of Oklahoma, since we have had the law such as I have 
referred to, there has not been as much as 100 miles of railroad pro- 
jected, financed, and constructed since that law took effect. There 
were some roads built, although they had been projected and financed 
prior to that time. About 1,000 miles of the mileage in our State is 
that of independent lines, and, to my knowledge, not one of those 
roads has ever paid $1 interest on the money invested, which came 
out of the operating revenues of the property. 

Our own road has lost over $500,000 in operating expenses during 
the last six years, and one-fourth of the mileage of the State of Okla- 
homa is that of independent roads, and unless they were permitted 
to sell their properties to other lines it would graduaUy work to con- 
fiscation of tnat property. 

I noticed in this discussion with Mr. Van Houten the other day 
that it seemed to be doubtful whether these provisions would be appli- 
cable to transportation companies. We are in this situation now. 
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Since we have had that constitutional amendment in the State* of 
Oklahoma changed, we conmienced negotiations with the Atchison, 
Topeka & Santa Fe Railroad Co. and have arrived at an agreement 
with them by which they are to take over that property. That agree- 
ment is now withheld awaiting action on this measure. 

We had already sold that property before the constitutional amend- 
ment in the State of Oklahoma took eflFect, for $3,400,000, and we are 
now selling it for $1,700,000, or about one-half what we would have 
gotten originally, and the bondholders are standing practically all of 
the $1,700,000 loss and received no interest on the investment while 
that legislation was in eflFect in Oklahoma. 

Now, in regard to this question of competition. Our railroad crosses 
the Atchison, Topeka & Santa Fe Railroad Co.'s lines in Oklahoma 
twice, and in every town where we cross these lines there is slight 
competition. We have competition with the Atchison, Topeka & 
Santa Fe Railroad where they haul to Galveston; we haul in conjunc- 
tion with the other three Unes to Galveston, and we haul a great 
many conunodities into those towns, and if this bill becomes a law I 
am quite sure that the Atchison, Topeka & Santa Fe Railroad Co. 
will not purchase our property. 

From the discussion in this committee which I have read — the dis- 
cussion between members of the committee and Mr. Van Houten — I 
doubt if it is the intention of the committee to make these provisions 
appKcable to transportation companies, but I think it ought to be 
explicitly worded, so that there will be no doubt about it. It has 
just the same eflFect now with the financiers as if it did apply to rail- 
road companies. 

Mr. Webb. Is this the same proposition which Mr. Van Houten 
discussed before the committee tne other day ? 

Mr. Carter. You mean the same railroad ? 

Mr. Webb. Yes. 

Mr. Carter. No; it has no connection with the road he was talk- 
ing about at all. The raUroad which I represent is in Oklahoma, and 
the railroad which Mr. Van Houten represented is in New Mexico. 

Mr. Webb. But the conditions are the same, are they not? 

Mr. Carter. No, sir. Before you came in, I spoke in detail in 
regard to the conditions siu'rounding our raUroad. 

Mr. Webb. If you have gone over that, you need not repeat it. I 
can read it in the record. 

Mr. Carter. The people of Oklahoma were wedded to that law, 
and it has proven to absolutely prevent the construction of roads. 

Or you take the matter of service. We do not give to the people 
of the State the service they are entitled to, because we can not pay 
expenses. And not only that, but we have had something, which for 
six years we have been unable to sell. Now, if the provisions of this 
bill to which I have referred are enacted into law, it will confiscate 
existing independent property; that is, it will eventually do it. No 
man with money will invest his funds in something which now can 
not be maintained and pay expenses, and which he will be prohibited 
from selling. All the railroads constructed in Oklahoma after this 
amendment took eflFect are now in the hands of receivers. 

Mr. Morgan. How about the roads built through the north- 
western part of the State? 
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Mr. Carter. That was a railroad financed by the Missouri, Kansas 
& Texas Railroad, and is not an independent property. 

We can not even operate a passenger train over any other line. 
We only run a freight train, but we have the business for it, and we 
do not run the freight train if we have not the business. The corpo- 
ration commission treats us very nicely. In the matter of rates we 
are not helpful to anybody in the State. There is not a rate ever 
promulgated in the State by our commission in reference to which I 
could go into the courts and by showing that double that rate should 
be charged, and could not get twice as much as they allow us on any 
basis upon which you put the proposition, either upon reproduction 
value or otherwise. We have to follow in the trails of the big trunk 
lines. 

Take another feature of it.. Take the matter of taxation. There 
are a great many branch lines owned by the trunk lines in our State 
which are taxed from $20,000 to $25,000 a mile, as the valuation 
upon their property. Our road pays $5,000 a mile, and no inde- 
pendent road pays over $12,000 a mile. 

If the Atchison, Topeka & Santa Fe Railroad Co. owned our line, 
they would run 10 trains a day over it, and the people living along the 
line of the road would have cars during the crop season when they 
need them, whereas now we do not have them. We own very little 
equipment. They would have better facilities in the way of passen- 
ger facilities which we can not give them, because we have not the 
money with which to buy them and furnish them to the people. 

I tnink Oklahoma was the first State which got a law similar to 
this. It has practically cost the people $2,500,000. I mean the 
people who invested in that. They tried to change that law, and 
just as they had it changed and as we are about ready to transfer the 
property at this heavy loss, we are confronted with this proposed bill, 
ana the people who would buy it say that they do not care to take it 
because we could not deliver it to them now, because we are in the 
hands of of a receiver. 

I notice that some of you gentlemen asked Mr. Van Houten some 
(juestions as to how to remedy that matter with reference to the small 
hnes. Some of you suggested a distance of 150 miles, and some mem- 
bers of the committee tnought it might aflFect the terminal companies. 
I went through that campaign in OHahoma when three of the amend- 
ments were submitted b^ the legislature in a period of two years, and 
I think that was conclusive evidence that those who had studied the 
question realized that it was of sufficient importance to have the 
cnange made. The legislature in two years submitted three distinct 
propositions, and finafly the fourth proposition carried. It made a 
provision like this, which was finally adopted on August 5, 1912, and 
which reads something like this: "Upon first receiving the written 
consent of the corporation commission, one railroad can sell to an- 
other.'' 

If the provisions of the bill now proposed before this committee^ 
which I have already quoted, are intended to be made applicable to 
railroad companies, I would not see any objection to having the Inter- 
state Commerce Commission give its consent for one hne to buy 
another line, and I am quite sure that no injury would be done, but 
a great service could be rendered to the community, and I think there 
would be no objection to having the Interstate Commerce Commission 
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authorized to give its consent to that sort of a transaction. That 
would eliminate the question of mileage and terminals. 

If these provisions are proposed to be made appUcable to railroads, 
I hope vou will consider that matter so that there may be some way 
in wnich a meritorious proposition can be disposed of, provided you 
find a buyer to purchase it. 

I had not intended to take so much of your time as I have, gentle- 
men, and I thank you very much for giving me this opportunitv to 
express my views in regara to this particular part of the bills wnich 
you have under consideration. 

Mr. Nelson. I believe the next gentleman who is to be hearc^ this 
afternoon is Mr. W. H. C. Clarke, of New York. 

STATEMENT OF W. H. G. GLABEE, ESQ., OF MOOBE & GLABEE, 
ATTOBNEYS AT LAW, NEW YOBE GITY. 

Mr. Nelson. Will you please give your name, your business, and 
your address ? 

Mr. Clarke. My name is W. H. C. Clarke, of the law firm of Moore 
& Clarke, of New York and Washington. I wiU try to be as brief as 
possible. 

Mr. Nelson. Whom do you represent ? 

Mr. Clarke. We have no retainers on this question. I am here 
to speak against sections 1 and 2 of the Clayton bill. 

Mj. Fitz Henry. Which one of the Clapton bills? 

Mr. Clarke. No. 1 and No. 2 of the committee print. 

Commodities entering into interstate commerce fall roughly into 
two classes, which I shall describe as branded commodities and un- 
branded commodities. 

By unbranded commodities I mean commodities which enter into 
commerce without any designation of their origin. They might be 
likened to mavericks, in that they contain no. brand or indication of 
their proprietors or original producers. The other class of com- 
modities are the branded commodities, by which I mean trade- 
marked commodities, which carry on them or in connection with 
them some brand or indication of their origin. 

The principal characteristics of branded or trade-marked commod- 
ities are that they are uniform in character and that they carry 
with them the good will or reputation of the originating proprietor, 
who assumes the responsibihty for the commodity and is wilUng to 
take anv blame for any defect which may develop in it. 

The nrst section of the Clayton bill interferes to a marked de^ee 
with the marketing of the unbranded class of commodities. The 
second section of tne Clayton bill interferes in a similar degree with 
the marketing of branded commodities. 

The first section of the Clayton bill provides in substance that the 
same commodity shall be sold bv the dealer to all consumers at the 
same price, after making an allowance for transportation charges. 
That bill, unless some legislative provision could be made for equal- 
izing the inequahties in the customers of dealers, could not possibly 
be carried into effect, even in the case of a Uttle grocery store on the 
corner, and much less in the case of a large manufacturing concern. 
The groceryman has to equalize the inequalities of his customers bv 
inequalities in price on the same commodities. Where one man^ 
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credit is unimpaired, and his bills are promptly paid, and where he 
probably buys closer, studying the prices of similar commodities in 
all nearby stores, he gets better prices than the customer who is 
dow pay and who is unrehable, and until some means can be found to 
equauze these inequalities in customers or consumers it is impossible 
as a matter of practical business for the dealer to sell the same com- 
moditjr at the same price to. all his customers. 

While this is a small exapiple, it is even more true in the case of 
dealers making or handling large commodities, such as printing 
presses, where there are so manj unequal conditions or factors neces- 
sary to be considered in making up the prices at which the same 
commodity must be sold to diflFerent consumers that it would be $, 
practical impossibility to fix any uniform price on such a commodity. 

These two classes of commodities, branded and unbranded, have 
produced two rather distinct systems of salesmanship for marketing 
them. 

Those systems of salesmanship may be described as *' public sales- 
manship'' in the case of branded commodities and *' private sales- 
manship" in the case of unbranded commodities. 

For instance, in marketing a trade-marked article, the aim of the 
proprietor is to advertise the commodity itself, as distinguished from 
advertising himself. His aim is, so to speak, to magnetize that 
particular commodity or to instill into it the advertising value he can 
produce. 

In the case, for instance, of SapoUo, the article is magnetized with 
all the accumulated advertising which the proprietor has been able 
to generate by making, year in and year out, a good commodity, and 
by marketing it always at a uniform price, and by spreading its sale 
as widely as possible, and by advertismg it widely over a long period 
of time in periodicals and elsewhere. This is what I call ''public 
salesmanship." 

Now, in the sale of bulk or unbranded commodities, the adver- 
tising system is personal or private. There the aim is to advertise 
the dealer rather than the commodity. An example of the private 
system of salesmanship is Woodward & Lothrop, of your city, who 
aim to advertise themselves, as distinguished from the articles which 
they sell. Sometimes the two systems overlap, but hi the maia the 
distinction prevails. 

These two classes of commodities, branded and unbranded, and 
these two systems of salesmanship, ''public" and "private," demand 
diflFerent rules to govern them. 

I do not want at this time to go particularly into the rules which 
I think should apply to the marketing of unbranded commodities. I 
wish, rather, to taKe up two systems of marketing branded commod- 
ities. These systems, are the uneven-price system and the even- 
price system. 

Mr. Webb. What is the difference in proportion between the 
branded and unbranded commodities sold on the market ? 

Mr. Clarke. I do not know. I should judge they are about half 
and half. I think, judging from popular demand for and con- 
sumption of branded commodities, they form a very important 
branch of our commerce, and should be given careful legislative 
attention. 
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Mr. Webb. What do you mean by branded and unbranded ? Do 
you mean the difference between having a man's name on the goods 
and not having it on the goods — having a trade-mark and not having 
a trade-mark ? 

Mr. Clarke. Yes; I mean that. A branded article contains a 
trade-mark to indicate its origin; an unbranded article has no indica- 
tion of origin, and is lost in the bulk of similar articles. It is like a 
maverick. Branded articles are like branded cattle. The proprietor 
is known, and his goods are always distinguished from the mass by- 
means of his trade-mark. 

Mr. Webb. His trade-mark ? 

Mr. Clarke. His trade-mark. It indicates that he, as a manu- 
facturer, is willing to take the responsibility for the quality and 
character of his commodity, and to nave its origin known to every- 
on. If a cake of Sapolio, for instance, should prove to be faulty, me 
blame would not be j)ut on the man who sold it, but on the origina- 
ting proprietor, in this case Enoch Morgan & Sons. 

The two systems of marking branded or trade-marked articles are 
what I term the ^'uneven price system'' and the ^'even price system," 
and for the sake of brevity, I tnink I can develop my argument by 
first stating to the committee what I believe to be the disadvantages 
of the ^'uneven price system," and then setting forth some of the 
advantages of the ^'even price system." 

By uneven and even prices I mean simply that imder the uneven 
price system these trade-marked articles go forth into commerce and 
are sold at different prices by different dealers who make their own 

E rices without regard to any price which may have been established 
y the originating proprietor. 

The "even price system" is one wherein the proprietor, when he 
creates a trade-marked article ^o fixes the even price at which the 
article is to be sold everywhere at retail by all dealers. 

What I conceive to be the disadvantages of the uneven price 
system are, first, that imeven prices prevent a class of competition 
which might be discribed as "show-case" or "stock" competition. 

When these trade-marked articles go into commerce the aim of the 
proprietor is to have every retailer carry his particular article in the 
show case or on the stock shelves, and the aim of every other pro- 
prietor is to do the same, so that under a perfect system of distribu- 
tion every retail store would have a complete stock of all the trade- 
marked articles in its line. 

The result would be, for instance, that you could go into a hard- 
ware store and ask for a razor, and under perfect conditions of trade, 
the hardware dealer would have in stock a complete line of razors. 
He would take you to his razor show case and you would have an 
opportunity to examine a razor out of every factory in the world. 
X ou would be able to examine razors ranging m price all the way from 
25 cents to $7.50, to $10, or $15. This examination of a complete 
line of goods produces what I term "show-case competition." 

You examine that entire line of razors, and the even or uniform 
price of each is marked on it. If you pick out one make of razor, 
you are fostering competition to the extent that you are patronizing 
that one factory. If you pick out another razor you are fostering 
competition by patronizing anpther factory. 
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The first disadvantage of the system of uneven prices is that it 
prevents or impairs this show case or stock competition. Uneven 
prices cut into the stock of some of the dealers, and makes the stock 
mcomplete, so that when vou go into a store to select a razor, there 
would be certain razors that probably had been driven out of the 
stock by reason of the fact that some department store or some cut- 
rate dealer has used that particular razor as a leader by probably 
cutting the price below the trade cost and selling it thus at a loss, 
and if this practice has been followed persistently enough, other 
dealers are forced to level down their prices below cost, and clear 
out their stock of those particular razors, and to that extent the 
stock of your dealer is incomplete. Uneven prices thus prevent or 
impair tms effective form of show case or stocK competition. 

The second disadvantage of this uneven price system is that it 
gives the big dealers an advantage over the little dealers. It tends 
to monopohze the sale of trade-marked articles in the hands of the 
dealers who are using those articles as leaders. The large dealers 
have the advantage of the quantity price; that is, they are able to 
buy articles in large quantities and at lower prices, and the advan- 
tage of the quantity price, added to the advantage of selUng trade- 
marked articles at uneven prices as an advertising leader and thus 
driving these articles out of the show cases of their smaller com- 
petitors, gives the large dealers a very great advantage. 

Right on that point I wish to call your attention to the fact that 
there is a similarity in principle between this practice of department 
stores in using certain trade-marked lines as leaders, on the one 
hand, with the practice of a large oil company, which at one time 
was engaged, as is charged, in the practice of underselling the market 
in competing territory, and overcharging the market in noncompeting 
territory. On the one hand we have the example of this oil com- 
pany with a map of the United States spread out before it, divided 
up into States like a checker board, and playing the game of unfair 
competition. In one square it would lower the prices until competi- 
tors were put out of business, and in another square where it had no 
competitors it would charge enough to make up its losses in the com- 
petitive squares. In principle there is a very great similarity be- 
tween that practice of the oil company and the practice of some 
department stores. In the case of the department store these 
various blocks of the checker board have been brought together 
and piled up into one great store which affords same chances of 
manipulation similar in principle to those of the oil company. 

At one time the proprietor of the department store can conduct a 
campaign to injure his competitors ia a particular line. For instance, he 
drops the prices ia his china department ; at the same time, in the other 
departments maiataining his prices sufficiently to make up the losses 
ia nis chioa department. This campaign could be kept up until he 
has injured his competitors in the china line. He will make the losses 
in one line always balance against the higher prices he will charge 
jn another department. Now, that is one of the practices which 
is fostered by imeven prices in these trade-marked, and even in un- 
trade-marked commodities. 

Another disadvantage of the uneven price system is that it gives 
an unfair advantage to cities, and to certain sections of cities, over 
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surrounding country districts. I think that is a matter which should 
be seriously taken into consideration. 

Uneven prices give the city retailer an advantage over the country 
retader, because the city reta'der has a larger number of customers 
to draw from, and that means, ui the city, that the department store 
in a certain section has an advantage over the city store in the out- 
lying districts. 

Another disadvantage of the system of uneven prices in trade- 
marked goods is that in effect it denies the right of ownership in that 
great class of trade-mark property which is created as the result of 
advertising and the carrying on of business with high standards. 

The reason why the right of ownership in trade-mark property or 
good will is lost or impaired under the operation of the uneven price 
system is this: A man can not be said to own any property unless he 
has the right to prevent others from wantonly destroying it. In the 
case of my house, I would not consider that I had. a very strong 
right or title of ownership unless I could prevent some otner man 
from throwing a brick through my window or wantonly burning my 
house. Under this system of uneven prices for trade-mark goods we 
have almost a parallel case to that. A man spends his life developing 
a certain trade-mark article of which he is proud and into which he 
has put his best work and behind which he places his reputation and 
about which he spends money and time for advertising. As soon as 
that article is so magnetized with advertising value that it practically 
acts as its own salesman, one of the retailers engaged in the other 
system of private salesmanship gets the idea that he would Uke to 
draw some of that advertising value out of that article and imto 
himself: So he cuts the price on that article, perhaps, below the cost. 
He thus secures a great deal of advertising for himself . He advertises 
for instance that here is the IngersoU watch which everybody knows 
is worth clearly $1, and I am seUing it for 50 cents. He advertises 
himself by demagnetizing the IngersoU watch of the advertising value 
which has been instilled into it by years of effort and expenditiu'e. 

Now, it is perfectly possible for tnis retailer to carry that system of 
price-cutting so far that he can absolutely drive the IngersoU watch 
out of the market. If the retailer wants to seU that watch long 
enough as a leader at 50 cents — and, I understand, that is below the 
actual cost of the watch to the retailer — if he wants to seU it at that 
price long enough he can drive the IngersoU watch out of the stock of 
all other dealers, because they are not able to seU the watch at that 
price. By that time the price cutter has drawn out so much of the 
advertising value from the article that it is completely demagnetized 
from an advertising standpoint; it has lost its value as a leader, and 
it is no longer profitable to him and he drops the sale of it. 

It seems to be a pyschological fact that the owner of the trade-mark 
commodity which has been persistently cut to a low level in price is 
unable to get the price back to a living level, and the commodity must 
continue to be sold at the low-price level or dropped from the market. 

Thus by carrying the uneven system to its logical conclusion a 
trade-marked article can be driven from the market, and the right of 
ownership in the advertising value or good will be absolutely de- 
stroyed. 

It does not happen very often that price cutters actually drive a 
trade-marked article off of the market, because long before they reach 
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the point where all the advertising value of an article is destroyed the 
article has become so hackneyed as a leader that the price cutters 
drop it from their own line. 

It seems to be clear that there can be no right of ownership in adver- 
tising property or trade-mark good will unless the owner who has 
created that property is enabled to restrain others from injuring him 
against his will, and this protection seems to be impossible under the 
uneven price system. 

Uneven prices also increase the cost of marketing trade-marked 
articles, because they demoralize the market. 

Uneven prices also give an advantage to large manufacturing pro- 
prietors over small proprietors. I mean by this that the manmac- 
turing proprietor who has a sufficiently large capital is enabled to con- 
trol the niarket or to make retailers his agents m law and fact and to 
cons^ his goods to them in order thus to maintain a uniform price 
for his commodities all over the country. This advantage the smaller 
manufacturing proprietor is not able to share on account of lack of 
capital and for other reasons. Even prices place the small proprietor 
on an equality with his larger competitor. 

A further disadvantage of uneven prices is that when the large pro- 
prietor follows the practice which I just described the small dealer is 
deprived of his independence as a retailer. He is forced to enter into 
an agency agreement with the large proprietor, by which he loses his. 
independence, to some extent, in the matter of nandling competing 
commodities. 

Finally, uneven prices injure the consuming public to the extent 
that they prevent trade-marked or branded commodities from being 
distributed everywhere. Uneven prices prevent show-case compe- 
tition. They impah- the stock of your particular dealer and in this 
way they injure you as a consumer. 

The advantages of even prices are practically the opposite of these 
disadvantages of uneven prices which I have set forth. 

Even prices permit show-case and stock competition. They enable 
all retailers to keep a complete stock of all commodities in their lines, 
and when a consumer goes into a store to purchase a certain article 
at a certain price he nas the opportunity to examine the articles 
from every factory in the coimtry. 

Uniform prices also put the small dealer on an equality with the 
department store or larger retailer. They put the country on an 
equality with the city; mey would establish and maintain the right 
of ownership in advertising or trade-mark property; that is, by estab- 
lishiag by law a system of uniform or even prices for trade-marked 
goods, the owners who have created the property will be able to pre- 
serve it and to prevent others from driving their goods oflF the market. 

By fixing by law or establishing a system of uniform or even prices 
for branded or trade-marked goods, the cost of distribution would be 
decreased. Under that system every uniform or trade-marked com- 
modity would be able to go into the stock of every retail store in the 
country and compete in price, quality, and general reputation of the 
originating proprietor with every other commodity in that stock. 
By relieving proprietors of the expense which they are now under of 
keeping open the channels of distribution of their commodities, the 
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cost of distribution would be materiidly decreased, and this would 
lower the price of the articles themselrei. 

One other advantage of even prices would be that the market 
conditions are so clear and even tnat competition would be encour- 

rl. For instance, under such an even-price system, if you were 
king of embarking in the business of manufacturing razors, you 
could go into any retail store and buy one of each of the many razoiis 
on the market. You could spread tne whole lot out before you and 
say to yourself, ''the problem before me as a manufacturer is to 
manufacture a better razor than any of these at the same price, or 
the same razor at a better price.'' If you were able to do tnat, you 
could embark in that business with some idea of the conditions you 
would have to meet. You could make your razor and establish 
your uniform selling price and have vour razor put into the same 
show case with every other razor on tne market. 

An even-price system would thus clarify the conditions of com- 
petition so greatly that competition would be stimulated to a great 
extent. That \s one of the Dig advantages which would follow the 
system of uniform or even prices. 

Now, another advantage of the uniform or even price system for 
imiform commodities is tnat this system puts the smaller proprietor 
on the same basis with the lar^e proprietor, and it seems to me that 
is one of the great arguments m favor of uniform or even prices for 
trade-marked goods. 

As the law stands now any proprietor whose capital and resources 
are large enough is able to put his commodity into the hands of his 
own agents or consignees and have them sold in that way for his 
account. Under this system the proprietor interferes, to some 
extent, with the independence of tne retailers. He can say, "I 
would prefer to have you not handle such and such other com- 
modities.'' As long as the law permits a large manufacturing pro- 
prietor to establish a uniform pnce, in a manner which is attended 
with certain disadvantages, why not let us have a law which will 
enable all proprietors, ^raether large or small, to establish even or 
uniform prices without those disadvantages? In other words, why 
not let these trade-mark commodities go into commerce and filter 
down through the channels of trade to the retailers at a uniform 
level without any system of contracts or agency agreements by 
which the independence of the smaller retailers would be interfered 
with and the large proprietors be given an advantage over small 
competitors ? 

Finally, uniform prices are a benefit to the consumer, because 
they bring the commodities to every factory in his neighborhood 
ana enable them to be sold there at reasonable prices. Under the 
system of even or imiform prices a price must De reasonable and 
fair, otherwise the consumer will not Duy or another proprietor will 
put out a competing article at a imiform price which is lower. 

Mr. Danforth. Assuming that your argument is right, how are 
you going to produce the result ? 

Mr. Clarke. I have prepared a bill which has been introduced 
by Mr. Metz. 

The Chairman. That bill is not before this committee ? 

Mr. Clarke. It is not before this committee. Then there is also a 
bill which has been introduced by Mr. Stevens, and either the Stevens 
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bill 6r the Metz bill will give us that result. The Stev^is bill m a 
•contract bill and the Metz bill is a notice bill. 

I have already pointed out that even or uniform prices benefit the 
consumer; first, because they cheapen the means of dlstributinjg 
branded commodities; second, because thev encourage the competi- 
tion of other similar commodities; and third, because they avoid 
discrimination between different localities and the consumers by 
placing trade-marked commodities on sale in all sections of the 
■country. 

Another marked advantage of the uniform or even price system 
is that it throws the competition between different factories, where 
it should be, instead of throwing it between retailers handling the 
same commodities coming out of the same factories, at the same 
original cost price. 

It should be borne in mind that the marketing of a commodity is 
merely a part of the manufacturing thereof. Unless a commodity can 
be properly marketed it can not be made, and any condition which 
interferes with the marketing of a commodity interferes to that 
extent with its making. 

As I have previously pointed out, the fourth paragraph of the first 
section of part 2 of the Clayton bill, in mv opinion, wpuld render 
unlawful the proper marketing of trade-marked commodities at even 
prices. Part 1 ot the Clayton bill would interfere with the marketing 
of unbranded commodities. 

With the permission of the committee I desire to insert in the 
record a copy of an article appearing in the Harvard Law Review 
entitled, *^ Predatory price cutting as unfair trade,'' by Mr. Edward 
Rogers, of Chicago, and also a letter addressed by me to Mr. Mortimer 
W. Byers, secretary of the National Association of Stat'oners and 
Manufacturers of the United States. 

The Chairman. Without objection, the letter and the article will 
be incorporated in the record. 

(The matter referred to is as follows:) 

November 21, 1913. 
Mr. Mortimer W. Byers, 

Secretary the National Association of Stationers and Manufacturers 

of the United States, 41 Park Row, New York City. 

My Dear Mr. Byers: I have read with much interest the extract from the annual 
report of Mr. Patterson, delivered in Springfield, Mass., October 14, 1913, relating 
to a proposed amendment of the Sherman law. In my opinion this amendment, 
which is designed to enable the manufacturer to market his product, whether pat- 
ented or not, at uniform prices in different sections of the country is a reform which 
is demanded by the necessities of modern business. It appears to me that the sup- 
porters of this reform have permitted themselves to be maneuvered into a wrong 
position. They have been put in a class with monopolists and restrainers of trade. 
This has been due somewhat to the fact that they nave accepted the premises of 
those who oppose the principle of price maintenance . For instance, Mr. Patter- 
son in his address says, "Unless 1 am entirely mistaken such a restraint upon trade 
as is involved in a price-maintenance agreement between a manufacturer and his 
customer may be well accepted, because it carries its own safeguard." 

That is true; but why admit that price maintenance is a "restraint upon trade"? 
As a matter of fact, I believe the reverse is true. I believe it is more of a restraint 
on trade to prevent price maintenance than it is to permit price maintenance, because 
when price maintenance is prevented the ultimate market of the manufacturers is 
destroyed and their industries, as I show later, are demoralized, with the result that 
a restraint of trade which amounts, in effect, to a destruction of trade or confiscation 
of property is the result. 
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The supporters of price maintenance instead of permitting themselves to be classed 
with monopolists and restrainers of trade should insist that they are working for a 
reform which will strike from trade shackles which are now restraining it. 

I believe that one reason why the supporters of price maintenance have been ma- 
neuvered into a clajBs with the monopolists and restrainers of trade, who are now held 
up to such public odium, is that they are too general in their defense of the principle 
of price maintenance. They apparently do not attempt to tell the whole story to the 
puDlic. They content themselves, as in Mr. Patterson's address, with the statement 
that price maintenance should not be held to be a wrongful restraint upon trade, but 
they do not go sufficiently to the bottom of the question to enable the public at large 
to reach an intellip;ent decision on this important question. I am satisfied l^at if Sn 
the conditions which make the principle of price maintenance a release rather than a 
restraint of trade are properly set forth in simple and easily understood terms, the 
intelligence of the public will readily array itself behind the reformers and the amend- 
ments which you are advocating. 

One reason in my opinion why the courts and Congress and the public seem to 
oppose price maintenance and to confuse it with monopoly is that they are under 
the impression that the manufacturing of a product is one industry and that the 
marketing of that product \b an entirely separate and distinct industry. As quoted 
by Mr. Patterson, the Supreme Court says, " But the advantage of established retail 
prices primarily concerns the dealers." This language shows clearly that the courts 
regard the marketing of a product as an entirely separate and distinct thing from the 
manufacture of the product. This is not true. The manufacturing and the market- 
ing of a product are merely parts of one complete whole. Unless a product can be 
properly marketed its manufacture can not properly continue. Take away the 
market and the industry naturally falls. The operations of making and marketing 
can not be separated under modern conditions. Unless there is a steady, healthy 
market a large factory can not successfully operate, and if the market is demoralized 
and destroyed by forcing dealers to compete with each other by charging competitive 
prices for the one and the same article manufactured by one and the same factory, 
the factory is likewise demoralized and destroyed, and trade is restrained to tne 
extent that the manufacturing and marketing of a valuable product is made almost 
if not quite impossible. 

Until the decisions of the Supreme Court affecting the principle of price mainte- 
nance of patented and unpatented products were handed down, special manufactured 
products were marketed under price-maintenance devices in the form of either 
agreements or licenses. Under these price-maintenance devices a proper, steady, 
and uniform market was maintained for the products and competition existed where 
it should exist; that is, between the products of different manufacturers and not 
between retailers handling the products of one and the same factory. Under these 
market conditions the factories could be and were properly operated. 

The Supreme Court then declared against the legality of price maintenance agree- 
ments on impatented articles, on the groimd that such agreements were against public 
policy. Next it declared against the legality of price mamtenance agreements relating 
to patented articles, on the ground that the patent monopoly did not lawfully extend 
that far. 

The result of these decisions was to bring about a condition of demoralization in the 
marketing of products with the necessary result that a condition of similar demoraliza- 
tion was brought about in the manufacture of such products. 

For the purpose of contrasting the conditions prior to these decisions of the Supreme 
Court with the conditions subsequent thereto, we may take, for example, any pro- 
' prietary breakfast food as an example of a special manufactured product in an un- 
patented class, and a safety razor as an example of a special manufactured product in 
the patented class. 

Before the decisions referred to it was possible to market these products in such man- 
ner that substantially all retailers in the country carried stocks of these goods, and the 
competition instead of being between the retailers, which type of competition is so 
demoralizing that it amounts to a restraint of trade, was between the products of 
different factories. For instance, if the price or quality of a certain breakfast food or a 
certain razor was too high, the public would buy the product of another factory, which 
was offered at a better price and which was of a different quality. This kind of com- 
petition is healthy and advantageous alike to the public and to the manufacturers, as 
well as to the retailers who are able to keep their business in a healthy condition 
because each retailer, instead of being forced to compete with other retailers by cutting 
the price in one and the same commodity purchased by both retailers at a single price^ 
from the same factory, was an effective agent of competition because he had in stock 
in his store the products of all of the various factories, and the public could select 
which ever product contained the best value at the best price. 
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As against these conditions of free and unrestrained trade, in which every retailer 
could suflSciently afford to carry a stoqk of the products of all manufacturers of special 
pi^oduct^, and in which the public was thus able to foster conditions of free competition 
by being able to step into any retail store and take their pick of all the manufactured 

§roducts, we must contrast me conditions which resulted when the Supreme Court 
eclared against price maintenance of both patented or unpatented articles. The large 
mail-order or catalogue bouses and the so-called cut-price retailers immediately proT- 
ceeded to liirow the market, and thus the factories, into a condition of demoraliza- 
tion by bringing about a condition of what might be called bastard competition; that 
is, competition which is so illegitimate and unnatural that in effect it works a restraint 
on trade because it demoralizes and destroys trade. This bastard competition is what 
resulted from forcing different retailers to compete with each other by cutting the 
prices in one and the same articles coming from one and the same factory at one and 
the same original cost price. 

As soon as the catalogue houses and cut-rate retailers cut the price on these special 
articles they kill the stock which is on the shelves of the other retailers, and from 
that time on these other retailers can no longer handle these manufactured products, 
and the business of marketing these products goes entirely into the hands of the cata* 
logue houses or cut-rate retailers. As soon as the catalogue houses and cut-rate retail- 
ers have the entire market in their hands the manufacturer is at their mercy and 
must sell to them on such terms as they dictate or go out of business. The result in 
many cases is that the factory is so demoralized that it can not be operated. 

These conditions amount, as before stated, to a positive restraint of trade, and I 
have no hesitation in stating that, in my opinion, the princii>le of price maintenance 
is the very opposite of a restraint of trade and that the destruction of price maintenance 
is, in fact, the worst form of restraint of trade. 

The attitude of the courts and Congress is that competition between different 
retailers is what modem conditions demand. That is not the case. Retailers deal- 
injg in the same products from the same factories can not be expected to compete 
with each other without demoralizing trade any more than the different agents of a 
manufacturing concern located in different parts of the country could be expected 
to compete with each other in selling their own product. As a matter of fact, differ- 
ent retailers handling the same product from the same factory are in fact the agents 
of that factory, and should not be expected to compete in that article. A type of 
competition which is wanted is competition between manufactured articles made in 
different factories competing with each other on the groimd of price or quality or 
characteristics or designs of the different articles. 

Unless this principle is established, namely, that retailers handling the same article 
from the same factory are not competitors, but are agents of a commion principal, the 
product of a factory can not be successfully marketed, and if it can not be successfully 
marketed it can not be successfully made. If an article from one factory is offered 
at too high a price, the verv retailers who handle it will have in stock an article for 
the same purpose from another factory which they will offer at a competing price. 

The courts and Congress have gotten strangely topsy-turvy on this question of price 
maintenance. As a matter of fact, instead of so making and interpreting the laws 
as in fact to compel different retailers dealing in the same article from the same fac- 
tory to sell that article at different prices, so as to compete with each other, it would 
be more logical to pass a law makinj^ it unlawful to sell the same products from tiie 
same factory at different prices in different stores. We all remember the time when 
one of the worst industrial crimes charged against a certain large oil company was that 
it sold its product at different prices in different parts of the country; that at com- 
peting points it sold its oil by such low prices as to put its competitors out of busi- 
ness; and that, at the same time, at noncompeting points it had sufficiently high 
prices to make up for the losses which it was sustaining in competition territory. 
This very industrial crime, which was charged so strenuously against this oil com- 
pany some 20 years ago, contained the very condition which, in fact, the courts and 
the Congress are now trying to bring about. They are trying to force a condition 
where the same product made by the same machines in the same factory is to be sold 
at different prices in different retail establishments. 

I am convinced that if this question is properly presented it can be established — 

(1) That price maintenance instead of being a restraint of trade is a release of trade. 

(2) That competition should be between the products of different factories, and 
not between retailers handling the same product from the same factory. 

(3) That it would be more conservative and proper for Congress to pass a law mak- 
ing it unlawful to sell the output of a certain factory for different prices in different 
parts of the country than it is to bring about a condition wherein retailers are prac- 
tically forced to sell the product of one and the same factory at different prices in 
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different places, or even in the same place, thus legaUzing the very device which 
has been used sq frequently by large corporations in underselling tJiteir competitors 
at competing points and nuking up for their losses by raittng the pricee in noncon^ 
peting territory. 

(4) Retailers handling the same article from the same factory are not jhx^^ com- 

g)titors, but are all agents of a common principal and should not be even permitted^ 
uch less required, to compete with each other by cut prices on tiie same article 
coming out of the same factory at the same wholesale price, any more l^an any otiier 
agents of the same concern should be expected or required to compete wim each 
omer in marketing the output of their common factory. 

(5) Instead of eoing to Congress with an admission that price maintenance is really 
a restraint of traoe, but not such restraint as should be prohibited, the proper course- 
is to say that price maintenance so far from being a restraint of traae is. in reality the 
opposite, and the condition which has been brought about by the decision of the 
court's requiring the retailers to compete with each other in products derived from 
the same source at the same price is, in reality, tJie worst kind of restraint of trade in 
that it demoralizes and destroys the business of l^e retailers and the factories from 
which they derive their products. 

Yours, very truly, 

W. H. Clarke. 



Prkdatoby Prick Cuttinq as Unfair Trade. 

The methods of the unfair trader are as many and various as the highly specialized 
ingenuity of a dishonest schemer can invent. The designation "unfair competition " 
or "unfair trade" seems to have been adopted as a convenient description of offences 
against commercial morals not included in trade-mark infringement. 

It was for many years assumed that unless a technical trade-mark were violated, no 
relief could be had. It was soon demonstrated that the acceptance of any such rule 
(^ned t^e door to aU manner of commercial Imavery, and at an early da^r judgea 
with consciences and a proper sense of sportsmanship "began to decide cases in favor 
of the complainant which were in no sense trade-mark cases, but where the defendant's 
conduct involved precisely the same wrong— the sale of one trader's goods as those of 
another — the result being accomplished by some ingenuous contrivance, the deceptive 
use of personal, geographical, or descriptive names, imitated labels or form of package 
or in some of the infinity of ways which enable one trader to represent his goods as 
those of a competitor, whose reputation is better and whose traae he covets.^ The 

1 In Perry v. Traefltt, 6 Beav. 66 (1842), Lord Langdale said (p. 73): "I think that the principle on which 
\)oth. the courts of law and of equity proceed tn granting relief and protection in cases of this sort is very 
well understood. A man is not to sell nis own goods under the pretense that they are they goods of another 
man; he cannot be permitted to practice such a deception nor to use the means which contribute to that 
ctnd. He cannot, therefore, be allowed to use names, marks, letters, or other indicia, by which he may 
induce purchasers to believe that the goods which he is selling are manufactured of another person. I 
own it does not seem to me that a man can acquire a property merely in a name or mark; but whether 
he has or not a property in the name of the mark, I have no doubt that another person has not a right to 
use that name or mark for the purposes of deception and in order to attract to himself that course of trade, 
or that custom which, without that improper act, would have flowed to the person who first used, or was 
alone in the habit of using, the particular name or mark." 

In Croft V, Day, 7 Beav. 84 (1843), Lord Langdale said (p. 88): ''It has been very correctly said that th« 
principle in these cases is this— that no man has a right to sell his own goods as the goods of another. You 
may express the same principle in a different form, and say that no man nas a right to dress himself in colors,, 
or adopt and bear symbols to which he has no peculiar or exclusive right, and thereby personate another 
person, for the purpose of inducing the public to suppose either that he is that other person, or that he is 
connected with and selling the manufacturer of such other person, while he is really selling his own. It is 
periectly manifest that to do these things is to commit a fraud, and a very gross fraud." 

(1845) Coats V. Holbrook, 2 Sandf. Ch. 586, R. Cox, Am. Trade Mark Cases, 20, where not only an imitated 
name was used, but a simulated mode of putting up goods including the peculiar spools and wrappers em- 
ployed by the complainant. Vice-Chancellor Sandford said (p. 594): ''A man is not to sell the goods or 
manu&ctures of B. under the show or pretense that they are the goods or manufactures of A, who, by 
superior skill or industry, has established the reputation of his articles in the market. The law will perimt 
no person to practice a deception of that kind, or to use the means which contribute to effect it. He had 
no right, and ne will not be allowed, to use the names, letters, marks, and other symbols by which he may 
palm off upon buyers, as the manufacturer of another, the article he is selling, and thereby attract to him* 
self the patronage that without such deceptive use oi such names, etc., would have inured to the benefit 
of that other person who first got up or was alone accustomed to use such names, marks, letters, or sym- 
bols." 

(1857) Williams v. Johnson, 1 R. Cox, Am, Trade Mark Cases, 214, involved an imitation of the get-up 
of Williams' Yankee Shaving Soap. Woodruff, J., (p. 222^: "It is so palpable as to admit of no reasonable 
doubt that the devices employed 03;^ the defendant were calculated ana intended by him to sepure the bene- 
fit of the reputation which the plaintiffs had acquired. He is in this respect entitled to no favor. The 
oomrt, in considering the propriety of enjoining him pending the litigation, will not feel called upon to be 
zealous to aid him by refined distinctions, so that he may evade the letter and violate the scope and spirit 
of the adjudged cases." 
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Tlie author of a textbook on trade-marks would devote a c^ajpter to Oasesai^qgq^ 
1^ ti»4!e?ma¥k8>" an4 P^^ tbam ^re. Finally, the term ^^ivaisix con^>etitipn'' was 
adopted (peili^ps inon w Fi»m:b Concunence DeloyiUe) and has spice been U0ed tp 
describe that class of wrongs where by artifice one trader's goods are sojd as and iof 
i^ther'f.^ ProfcAbly the ^hnm ''passing oU" qoo^monly U9ed in Ik^la^d more cor- 
rectly describes the wrong a? w^ now understand it in this country than ''ynfair com- 
petition,'' but ''luaiair competition" is the preferable designation if it can be giv^ 
^e meaning that, as a part of the English language, it ought to have — ^that it includes 
not alone ^^assing off" but any conduct on the part of one trader which tends u»- 
neces9wrily to injure another in nis business. Universally in this country, until very 
recently, "unfair competition" was assumed to involve the element of actual or con- 
structive fraud — ^a misrepresentation, express or implied, concerning the commercial 
origin of goods. This was so whether the false representation in that respect affected a 
single trader or croup, for in either event there was deception of the public coupled 
with damage to the business good will of the individual or group. The wrong may con- 
sist, as it does in the commcm case, where an article is falsely represented to be the 
product of an individual whose goods are sought after because of public belief in their 
excellence, in diverting custom to the pirate which would otherwise have gone to 
the reputable producer. The same wrong less centralized may also be perpetrated, 
where the false representation concerns geographical origin, by the false use of a 
reputable place name. 

It is weU recognized at the present time, though there are some earlier cases to the 
contrary,^ that t£e manufacturer of a product in a certain district has a right as against 
a pei^son not manufacturing in that district to the use of the name of the district. All 
or any rightfully and truthfully using the place name may sue.' One of a numbw 
of truthful users of a personal name ^ has a ri^ht to stop a person from the false use 
of the same name ana to be compensated in damages proportionately to his interest 
in the subject matter.* A person who is rightfully using the generic name of a pat- 
ented product has a ri^t to stop a person falsely using the name or using the name 
in connection with a different product.* This probably applies as well to the use of 
generic names of unpatented articles; that is to say, the manufacturer of an article 
under a name indicative of a reputable class of goods may stop persons from using 

1 Fowdl V. Blrminrfiaiii Viiwgar Brewery Co. (1894), 3 Ch. Div. 449 (1894), 3 Ch. Div. 462 (1896), 2 Cb. 54, 
64 (1897), A. C. TloTDyment v. Lewis, 144 Iowa 509 6909), 123 N. W. 244, 245, 26 L. R. A. N. s. 73 (note); 
Reddaway v. Baiiham (1896), A. C. 199; Bates Mfe. Co. v. Bates Numbering Machine Co., 172 Fed. 892, 
8S4 (1109); Weinstock, Lubin & Co. v. Marks, 109 CoX. 529, 42 Pac. 142, 145 (1»95); Manitowoc Pea Packing 
Go. V. Numsen, 35 C. C. A. 267, 93 Fed. 196, 197 (1899); Shaver v. Heller & Mers, 108 Fed. 821 (1901); Oarretl 
V. Garrett, 78 Fed. 472 (1896); Pillsbury v. Pillsbury- Washburn Flour MUls Co., 64 Fed. 841 (1894); Hires v. 
Consumers' Co., 100 Fed. 809 (1900); R. J. Reynolds Tobacco Co. v. Allen, 151 Fed. 819 (1907); Sterling 
Remedy Co. v. Spermine Co., 112 Fed. 1000 (1901); Scriven v. North, 134 Fed. 366 (1904); Walter Baker & 
Go., Ltd., V. Slack, 130 Fed. 514 (1904). 

« New York & R. Cement Co. v. Cop]&y Cement Co., 44 Fed., 277 (1890); 45 Fed., 212 (1891). 

» Piilsbury-Washbum Flour Mills Co. v. Eagle, 86 Fed., 608 (1898); Newman v. Alvord, 61 N. Y., 188 
(1872); CaUiomia Fruit Canners' Ass'n v. Myer, 104 Fed., 82 (1899); Key West Cigar Mfg. Ass'n v. Rosen- 
bloom, 171 Fed., 296 (1909); £1 Modelo v. Gato, 25 Fla., 886, 7 So. Rep., 23, 6 L. R. A., 823 (1890); Keller 
V. Goodrkjh, 117 Ind.,556, 19 N. E., 196 (1888); Blackwell v. Dibrell, 3 Hughes, 151, F. C, 1475 (1878); 
Anheuser-Busch v. Pita, 24 Fed., 149 (1885); Southern White Lead Co. v, Coit, 39 Fed., 492 (1888); South 
em White Lead Co. v. Cary, 25 Fed., 125 (1885); Pike v, Cleveland Stone Co., 35 Fed., 896 (1888); North- 
cutt V. Tumey, 101 Ky., 314, 41 S. W.. 21 (1897); Gage-Downs Co. v. Featherbone Co., 88 Fed., 213; Elgin 
Nat. Watch Co. v. Loveland, 132 Fed., 41 (1904); Collinsplatt v. Finlayson, 88 Fed., 693 (1898); Braham 
V. Beachlm, L. R. 7 Ch. D., 848 (1878); Southern v. Reynolds, 12 L. T. N. S. 75 (1866); Dunnachie v. 
Young, Scottish Session Cases, 4th series, vol. 10, p. 874 (1883); Lochgelly Iron & Coal Co. v. Christie, 
Scottish Session Cases, 4th series, vol. 6, p. 482 (1879); The Canterbury Frozen Meat & Dairy Produce 
Co^ Ltd., V, The Christchurch Meat Co., 8 New Zealand Law Rep., 49 (1889). 

For the Continental law on this subject see Kohler '<das Recht des Markenschutzes," pp. 108-118. 

The wine producers in the vindnity of Rheims and Epemay have been diligent and successful in enjoin- 
ing vineyard proprietors outside of the Champame district from the geographically false use of the word 
"Oiampagne.'' (Walbaum v. X., 5 Propri6w Industrielle, 19; Syndicate of Wine Merchants v. Acker- 
man, 19 Journal du droit International Priv^ 1068; Chapin v. The Syndicate of Dealers in Champagne. 
20 Journal du droit International Priv^ 406, decision of Landgericht de Strasbourg. 19 Feb., 1896, 12 La 
Propri^t^ Industrielle 78.) This controversy culminated in the delimitation decree of Dec. 7, 1909, and the 
riots which followed. 

The brewers at Pilsen succeeded in stopping brewers outside of Pilsen branding their beer "Pilsener," 
30 Patent Blatt, No. 12, p. 104. 

< Pinet V. Hnet, 14 R. P. C, 933 (1897); Small v. Sanders, 118 Ind., 105, 20 N. E., 296 (1889); De Youngs 
V. Jung, 25 N. Y. Supp., 479 (1893); 27 N. Y. Supp., 370 (1894); Barber v. Manico, 10 R. P. C, 93 (1893); 
Clark Thread Co. v. Armitage, 67 Fed., 896 (1895), 74 Fed., 936 (1896); Wm. Rogers Mfg. Co. v. Rogers & 
Spurr Mfg. Co., 11 Fed., 495 (1882). 

» Wm. Rogers Mfg. Co. v. Rogers & Spurr Mfg. Co., 11 Fed., 495, 500 (1882). 

« Singer Co. v. Hippie, 109 Fed., 152 (1901); Janney v. Pan-coast Ventilator Co., 128 Fed., 121 (1904). 
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the name on ^oode not of the class where the false representation is sufficiently specific 
to invc^ve origin as well as class.' 

' On the same principle members of societies have a right to stop the use of the name 
of the society or its emblem or label by persons not members and not entitled to use 
these various things.' 

These cases all proceed upon the theory that a community mark represents the 
reputation or good will of those making up the community or group, that anv one of 
them has a sufficient interest to stop a wrongful use by an outsider^' and tnat it is 
'wrong by misrepresentation to steal away the customers of an individual trader or 
of a group of traders. 

A trade-mark is not a name or device in the abstract, but is a means applied to 
goods to indicate their commercial origin. It does not exist as an extrinsic thing.^ 
when applied to merchandise, a trade-mark is of value exactly as the information it 
conveys or implies is of value. If it is valuable that the public should know that a 
certain article is produced by a certain trader, then the trade-mark or other thin^ 
by which that information is conveyed is of equal value. The value, however, is 
not in the trade-mark, but in the mark plus the information it conveys concerning 
the origin of the mercnandise to which it is applied — ^the trade-mark as symbolizii^ 
a business good will or reputation,* and it is the good will or reputation which is 
the property not the symbol as a separate thing.^ 

1 In Jaeger v. Le Boutillier. 24 N. Y. Supp., 890 (1893), it was held that the complainant had no exclusive 
right to the name "Jaeger'' because Indicative of a system, but that the name could truthfully be applied 
only to woolen garments. Defendant described as "Jaeger" garments made partly of cotton. Held, 
that notwithstanding the lack of exclusive right in the name complainant could sue. Gildersleeve, J. 
(p. 901): "The plaintiff's right to use the name 'Jaeger' as designating underwear made in accordance 
with the Jaeger system is so qualifiedly exclusive that its right to protection of it3 use against infringe- 
ment by others rests upon the ground that such use by them is an untrue or deceptive representation. 
The application of the name 'Jaeger' or 'Jaeger System' to underwear containing an admixture of cotton 
is an untrue and deceptive representation, and, as against such a use, the plaintiff is entitled to relief. It 
is a false representation of fact, which tends to confuse the identity of the defendant's goods, not made 
after the Jaeger system, with the goods of the plaintiff, made in accordance with that system, and creates 
a dishonest competition, detrimental to the plaintiff. One of the uses by the defendant of the name 'Jaeger' 
to designate underwear containing an admixture of cotton must be held to be for the purpose of taking 
advantage of the reputation the all-wool Jaeger goods have acquired, and of the Jaeger name, as applied 
thereto. The application of the name 'Jaeger' oy the defendant to goods part cotton tends to deceive 
the purchasers and users of plaintiff's goods, and actually mislead them into oujing the goods containing 
cotton sold by defendant, in the belief that they are the goods dealt in by the plaintiff. Moreover, since 
the goods containing an admixture of cotton can be profitably sold at a less price than the all-¥Foolj;oods, 
the tendency must be to unfairly divert custom from the plaintiff to the defendant." Jaffe v. Eivans 
70 N. Y. App. Div., 186 (1902): Anheuser-Busch v. Fred Miller Brew. Co., 87 Fed., 864 (1898). 

» Carson v. Ury, 39 Fed., 777 (1889); Society of Accountants v. Corporation of Accountants, ScottMi 
Session Cases, 4 ser., vol. 20, p. 750 (1893); Society of Accountants & Auditors v. Ooodway (1907), 1 ch., 
489, 76 L. J. ch., 384, 96 L. T., n. s. 326, 23 T. L. R., 286, 24 R. P. C, 159. 

» In Wm. Rogers Mfg. Co. v. Rogers & Spurr Co., 11 Fed., 496, 500 (1882), Judge Lowell said: "It Is fur- 
ther argued that the Rogerses are so many that the court can not find an intent to appropriate the repn- 
tation of one of them more than another; and that, if any suit will lie, it must be by alfthose who use any 
trade-mark whose distinctive feature is the name 'Rogers.' I believe it to be true that the Greenfield 
Rogerses did not inquire, nor did the defendants care, whose reputation thev were making available; 
but I am of opinion that any one of those who rightly uses the name may enjoin its interfering use by 
others." 

4 In Rey v. Lecouturier, 25 R. P. C, 268 (1908) (House of Lords), Lord Shaw said: "In short the busi- 
ness of Chartreuse liqueur, as such is carried on by them (the monks), and the English trade-marks are 
therefore trade-marks in respect of a thing, the business in which is not and can not he conducted by the 
appellants. The trade-marks are in the latter; the business in the monks. My Lords, such severance is 
not legally possible." 

Weston V. Ketcham, 51 How. Pr., 455, Cox Man., 487 (1876), Sedgwick. J.: "There is no such thing as 
a trade-mark 'in gross,' to use that term by analogy. It must be appendant to some particular business 
in which it is actually used upon, or in regard to specific articles.''^ M^yer v. Virginm-Carolina Co., 156 
O. G., 639; 35 App. D. C, 425 [1910]; C. D., 399; 4 Pomeroy Eq. (1905), sec. 1405, n. 10; Bozon v. Farlow, 
1 Mer., 459 (1816); Baxter v. ConnoUy, 1 Jac. & W., 576 (1820); Coslake v. Till, 1 Russ., 376 (1826); Met- 
ropolitan Bank v. St. Louis Dispatch, 149 U. S^ 436 (1893); Bulte v. Igleheart, 137 Fed., 492 (1905); Allan 
on Good wm, p. 12; Eiseman v. Schiffer. 157 Fed., 473, 476 (1907); Rey v. Lecouturier, 26 R. P. C, 265, 
291 (1908); Robertson v. Quiddington, 28 Beav., 529 (1860); Musselman's Appeal, 62 Pa. St., 81 (1869); 
Commonwealth v. Ky. Distilleries Co., 116 S. W., 766 (1909); Metropolitan Nat. Bank v. St. Louis Dis- 
patch Co., 36 Fed., 722 (1888); People v. Roberts, 159 N. Y., 70, 76, 63, N. E., 686 (1899); MacMahan Phar- 
jnacal Co. v. Denver Chemical Mfg. Co., 113 Fed., 468, 474 (1901); Dietz v. Horton. 170 Fed., 865, 871 (1909); 
Wflhams V. Farrand, 88 Mich., 473, 50, N. W., 446, 448 (1891); Sebastian on Trade Marks, 4 ed., 9; Avery 
V. Meikle, 81 Ky., 73 (1883); Grocers' Journal Co. v. Midland Pub. Co., 127 Mo. App^ 356, 105, S. W., 310, 



312 (1907); Macmillan v. Erhmann, 21 R. P. C, 357, 361, affirmed (C. A.), 21 R. P. C, 647 (1904); Spiefew 
V. Zuckerman. 175 Fed., 978, 984 (1910); Messer v. The Fadettes, 168 Mass., 140, 46 N. E., 407 (1897); Pfaito 
V. Badman, 8 R. P. C, 181, 192 (1891); Kidd v. Johnson, 100 U. S., 617 (1879); Thomeloe v. HUl. 8 Reports, 
718, 11 R. P. O.. 61, 71 (1894); Dixon v. Guggenheim; 2 Brews., 321, R. Cox, 559, 576 (1870); McVeagh v, 
Valencia Cigar Factory, 32 O. G., 1124, P. & S., 970, 973 (1886). 

6 State V. Bishop. 128 Mo., 373; 31 S. W. Rep., 9; 29 L. R. A., 200 (1896), Burgess, J.: "Abstractly and 
apart from its application and use, a trade-mark has no recognized ownership. Its value is In its employ- 
ment in marking the goods upon which it is placed. This gives it the character of property. It is then 
a symbol of reputation or good will." Ball v. Broadway Bazaar, 194 N. Y., 429; 87 N. E., 674, 676 (1909); 
Conunonwealth v. Ky. DfetiUeries Co. (Ky.), 116 S. W., 766 (1909); Carrol v. McUvaine, 171 Fed., 126, 
128 (1909); Royal Co. v. Raymond, 70 Fed., 376, 380 (1895). 

> While there are a number of cases whic^ hold that the right to a trade-mark is property, a little exam- 
ination will demonstrate that the notion is unsound, and that the true theory is that there is no such thing 
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It. seems as if good will in this coimection is more a sentiment than the thing we 
tjominonly run across in judicial opinions. Good will, to define it inexactly, is the 
frieildlinefis which a consumer may have toward a particular trader's goods. It is 
that friendliness which induces him to buy one product rather than another. In 
order that his inclination toward a particular article may be exercised it is necessary 
that he be furnished the means of distinguishing the thing he wants to buy from others 
of a similar kind. Therefore, the trade-mark, or whatever it is that enables the pur- 
chaser to pick out from among others the thing that he wants, is with him, at least, the 
embodiment of the friendliness or good will which he has toward that product. The 
probability of successive purchases is what the courts call good will. 

The theory of all the cases enjoining trade-mark infringement, asweU as those re^ 
straining the diversion of the business of one trader to another by artifice or contrivance, 
by means of which a false representation concerning the commercial ori^n of mer- 
chandise is made, is that every trader is entitled to the first reward of ms honesty, 
skill, or enterprise; that if his product has a reputation and is preferred by purchasers 
to the goods of others, he has a right to every benefit which ensues from that fact. 
He has the right to t^ke advantage of this public preference for his ^oods, and by a 
trade-mark or otherwise to announce to the public tne fact of their origin witli him, and 
thus visibly to symbolize and perpetuate his reputation.^ In short, that the good 
will which he has created belongs to him alone, and that attempts by others to 
divert it to themselves are wrongfm. 

as property in a trade-mark. The property is in the business good will which the trade-mark symbolizes 
not in the trade-mark Itself. Reddaway v. Banham [1896]. A. C, 199, 209, 210; 13 R. P. C, 218, 228. 

Lord Herschell: "The word 'property' has been sometunes applied to what has been termed a trade- 
mark at common law. I doubt mjrself whether it is accurate to speak of there being property in such a 
trade-mark, though no doubt some of the rights which are incident to property may attach to it." 

Chadwick t>. Covell, 151 Mass., 190, 194; 23 N. E., 1068, 1069; 6 L. R. A., 389 (1890). 

Holmes, C. J.: ''Undoubtedly the exclusive right to use a certain collocation of words or signs to des^ 
innate a certain class of goods may have a considerable money value as an advertisement, but the fact 
that a right would have a money value, if it existed, is not a conclusive reason for recognizing the right. 
The exclusive right to particular combinations of words or figures for purposes not less useful than adver- 
tising—for poetry or the communication of truths discovered for the first time by the writer, for art or 
mechanical design— has needed statutes to call it into being and is narrowly limited in time. When the 
common law deveIoi>ed the doctrine of trade-marks and trade names, it was not creating a property in 
advertisements more absolute than it would have allowed the author of Paradise Lost; but the meaning 
was to prevent one man from palming oft his goods as another's, from getting another's business or injur- 
ing bis reputation by unfair means, and i)erhaps from defrauding the public. It is true that some judges, 
noticeably Lord Westbury. have preferred to rest the protection to trade-marks on the notion of property 
rather than of fraud; but it is plain, upon reading his judgments, that he means no more than that the 
deception which equity will prevent need not have been mtended— as when a man ignorantly adopts a 
trade-mark already in use— and that within certain limits a trade-mark may be sold, which nobody denies. 
Hall V. Barrows, 4 De Gex, J. & S., 150, 168; Leather Cloth Co. v. American Leather Cloth Co., id., 137. 
The limitations are clearly marked by the language of Lord Cranworth and Lord Kingsdown in the ]atter 
case on appeal to the House of Lords. 11 H. L. Cas.. 523, 534, 538. See also Manufacturing Co. v. Loog, 
Li. R. 8 App. Cas., 15, 29, et sea.; Wotherspoon v. Cume, L. R. 5 H. L., 508, 514, 519; Ainsworth v. Walms- 
ley, L. R. 1 Eq., 518, 525; Collms Co. v. Brown, 3 Kay & J., 423, 426. At least as strict a rule is to be drawn 
from Pub. St., c. 76, § 1; Gilman v. Hunnewell, 122 Mass., 139, 148." 

CoUinsCo. V. Brown, 3 K. & J. 423, 69 FuU Reprint, 1174 (1857). W. Page Wood, V. C: "It is now settled 
law that there is no property whatever in a trade-maik, but that a i)erson may acquire a right of using a 
particular mark for articles which he has manufactured, so that he may be able to prevent any other person 
from using it, because the mark denotes that articles so marked were manufactured by a certain person; 
and no one else can have a right to put the same mark on his goods, and thus to represent them to have been 
manufactured by the person who originally used that particular mark. That would be a fraud upon the 
person who first used the mark in the market where his goods are sold. " 

See Lord Justice James's remarks in Singer Co. v. Loog, L. R. 18 Ch. Div. 412, 413 (1880); Judge Lorhig's 
observations in Cohen v. Nagle, 190 Mass. 4, 76 N. E. 276, 282 (1906), and Chief Justice Knowlton's in Fox v 
Olynn, 191 Mass. 344, 78 N. E. 89, 91 (1906). See also Canada Publishing Co. v. G^e, 3 Can. Com. Law 
Rep. 119, 129; Turton v. Turton, 42 L. R. Ch. Div. 128, 61 L. T. N. S. 571, 576 (1889); Lee v. Haley, 22 L. T. 
N. S. 251 (1869); Powell v. Birmingham, 13 R. P. C. 236, 250 (1896); Walton v. Crowley, 3 Blatch. 440, R. Cox, 
166, 173 (1856); Carroll v. Mcllvalne, 171 Fed. 125, 129 (1909). 

1 In McLean v. Fleming, 96 U. S. 245, 251 (1877), Mr. Justice Clifford said: "Suppose the latter has ob- 
tained celebrity in his manufacture, he is entitled to all the advantages of that celebrity, whether resulting 
from the greater demand for his goods or from the higher price the public are willing to give for the article, 
rather than for the goods of the other manufacturer, whose reputation is not so high as a manufacturer. 
* * * Everywhere courts of justice proceed upon the ground that a party has a valuable interest in the 
good will of his trade and in the labels or trade-mark which he adopted to enlarge and perpetuate it. * * * 
A trade-mark may consist of a name^ symbol, figure, letter, form, or device, if adoptea and used by a manli- 
focturer or merchant in order to designate the goods he manufactures or sells to distinguish the same from 
those manufactured or sold by another, to the end that the goods may be known in the market as his, and 



,the 
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good will of his trade or business. And that having appropriated to himself a particular label or sign, or 
trade-mark, indicating to those who wish to give him their patronage that the article is manufactured or 
s«ld by him or by his authority, or that he carries on business at a particular place, he is entitled to protec- 
tion against a defendant who attempts to pirate upon the good will of the complainant's friends or cus- 
tomers, or the patrons of his trade or business, by sailing under his flag without his authority or consent. " 
In Amoskeag Mfg. Co. v. Spear, 2 Sandf. S. C. 599, R. Cox, 87, 91 (1849), Judge Duer said: "Every manu- 
facturer, and evwy merchant for whom goods are manufactured, has an unquestionable right to distinguish 
the goods that he manufactures or sells by a peculiar mark or device in order that they may be known as his 
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It would seem m 'd the damaoe to good will nthos than deception of the p^Uc is 
really theuB^rtaat thisf> which inducee the couito to interfere m tiade mark mfringe- 
ment and paseiBg off caseo. Whether or not the daf^idant's conduct is calculated 
to deceive the public into the belief that his goods are the complainant's is, of course, 
a material inauirv, because if this fiabe representation is being made, ^ complain- 
ant is certainly damaged fioi he is in dang^ of having has customeis decoyed away 
from him by the defendant's misEepresentations and '^ thus the custom ^d advantagea 
to which the enterprise and ddll of the first appropriator have given him a just ri^t, 
are abstracted for another's use, and this is done by deceiving the public, by inducing^ 
the public to purchase the gooos and manufactures of one person supposing them to 
be those of another. " ^ But it would seem that it is the aostration for another's use 
of the custom and advantages to which the enterprise and skill of the first appropri- 
ator have given him a just right that fi^ves the right of action rather than the means 
by which this is accomplished. Pubfic deception can not be an indispensable ele- 
ment. Deception of the public without more is not a groiud for private action.' 
''Somebody, '' said Lord Justice James, ''has a riffht to say, 'You must not use a name 
whether fictitious' or real, or a description, whemer true or not, which is intended to 
represent, or calculated to represent, to the world that your business is my business* 
and therefore deprive me by a fraudulent misstatement of yoiurs from the profits of 
the business which would otherwise come to me. ' That is the sole principle on whidi 
the court interferes. The court interferes solely for the purpose of protecting the owner 
of a trade or business from a fraudulent invasion of that business by somebody else. 
It does not interfere to prevent the world outside from beinc^ misled into anything. " ' 
Of course fraud does not necessarily mean intentional fmud. The element of actual 
fraud has long ceased to be important. While it has frequently been said that fraud 
is the essence of the offence, this can mean no more than constructive fraud. Here^ 
as elsewhere, mien are presumed to intend the natural consequences of their acts. 
"The act, however innocent, is considered constructively fraudulent if the result 
woiQd tend to unfair trade, to confusion of goods and to interference with the rights 
of another. " * That a trader can not be legally injured in his business good will, 
except by stealiug his customers away from him by aeceit, can not be the law. It i? 
the damage, not the manner of it, which is important. 

In the market for whichlieinteiidsthem, and thathemav thussecure the profit? that tbeir superior repute^ 
as his, may be the means of gaining. His trade-mark is an assurance to the public of the quality of his 
goods and a pledge of his own inte^ty in their manuf^ture and sale. To protect him, therefore, in the 
exclusive use of the mark that he appropriates is not only the evident duty of a court, as an act of justice, 
but the interests of the public, as well as of the individual, require that the necessary protection shall be 
given. It is a mistake to suppose that this necessary protection can operate as an iniunous restraint upon 
uie freedom of trade. Its direct tendency is to produce and encourage a competition by which the interests 
of the public are sure to be promoted, a competition that stimulates effort and leads to excellence, from the 
certainty of an adequate reward." 

Judge Thompson said in Skinner v. Oakes, 10 Mo. App. 45, Price & Steuart's Trade Mark Cases, 459, 468 
(1881): "The courts have proceeded upon the twofold principle that the public have a right to know that 
the goods which bear the signature or mark of a particular manufacturer or vendor are, m fact, the goods 
of such manufacturer or vendor, and that the manuftoturer or vendor of such goods has the right to any 
advantage which may accrue to him from the public knowing that fact." 

In Dennison v. Thomas, 94 Fed. 651, 657 (1899), Judge Bradford said: "The function of a trade mark Is 
to indicate to the public the origin, manufacture, or ownership of the articles to which it is applied, and 
therebv secure to its owner all benefit resulting from his identification by the public with the articles bear- 

fei Congress & Empire Spring Co. v. High Rock Congress Spring Co., 57 Barb. 526, R. Cox. 599, 621 (1871) 
Judge James said: "The prtaclple which underlies this doctrine is that he who by his skill, industry, or 
ent^rlse has produced or brought into market or service some commodity or article of use, convenience, 
utility, or accommodation, and affixed to it a name, mark, device, or symbol which serves to designate ii 
as his, is entitled to be protected in that designation from encroachment, so that he may have the benefit 
of his skill, Industry, or enterprise, and the public be protected from the fraud of imitators. " 

In Williams v. Brooks, 50 Conn. 278, P. & S. 654 (1882), Judge Pardee said (p. 659): "The puri)ose to be 
effected by this proceeding is not primarily to protect the consumer but to secure to the plaintiffs the profit 
to be derived from sale of hair pins of their manufacture to all who may desire and in tend to purchase them. ** 

1 Mr. Justice Strong In Canal Co. v. Clark, 13 Wall. (U. S.) 311, 322 (1871). 

* Levy V. Walker, L. R. 10 Ch. Div. 436, 39 L. T. n, s. 656, 657 (1879). 

"The fraud upon the public is no ground for the plaintiffs coming into this court." Lord Eldon in 
Webster v. Webster, 3 Swanst. 493, 36 Full Reprint, 949 (1791). 

* Manitowoc Co. v. Numsen, 93 Fed. 196 (1899). See also the comments of Lord Halsbury in Cellular 
Clothing Co. v. Maxton and Murray, 16 R. P. C. 397, 404 (1899): "The only observation that I wish to make 
upon that part of the argument is that it seemed to be assumed that a fraudulent intention is necessary on 
the part of the person who was using a name in selling his goods in such a way as to lead people to believe 
that they were the goods of another person. That seems to me to be inconsistent with a (fecision given 
something like sixty years ago by Lord Cottenham, who goes out of his way to say very emphatically that 
that is not at all necessary in order to constitute a right to claim protection against the unlawful use of words 
or things— I say things, because it is to be observed that not only words hut things, such as the nature 
of the wrapper, the mode in which the goods are made up. and so on, may go to make up a false representar 
tion; but it is not necessary to establish fraudulent intention in order to claim the intervention of tne court. 
Lord Cottenham says in that case (Milllngton v. Fox, 3 Myhie & Craig, p. 352): 'I see no reason to believe 
that there has in this case been a fraudulent use of the plaintiff's marks. It is positively denied by the 
answer, and there is no evidence to show that the defendants were even aware of the existence of the plain- 
tiffs as a company manufacturing steel: for, although there is no evidence to show that the terms "Crowley" 
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If deception of the public coupled with damage to the business of a partioukr trader 
or gi0up or traders is actionable, and deception of the public without damag;e to nioh 
business is not actionable,' then it would seem as if it is the element oi damage to busi- 
ness that is important rather than the deception of the public; that depriving hi^ of 
his customers by deceiving them is only one method of unnecessarily injuring a man 
in his business, and that other conduct on the part of one trader not involving decep- 
tion of the public, if it results in unnecessary damage to the business of another, oug^t 
as well to be capable of redress. It would seem as if relief should depend, not on the 
elem^it of public deception, but upon the answer to the query, Is business or good will 
being diverted from one who has created it, to his injury and to ^e benent of the 
paradte? If it is being taken away, whether by fraud or otherwise, so that its value 
to its creator is sensibly diminished, why should he not have redress? Why make 
sneak thievery a crime and legalize highway robbery? 

Take a common case of price cutting. An article of recognized merit has an estab- 
lished retail price fixed by the producer of it. It is extensively advertised. The 
price is known. It is a reasonable price or at least is believed to be by the public or 
it would not be paid. Under modem trade and advertising conditions articles must 
be nationally distributed. They must be in the hands of as many retail dealers as 
possible. The e£fect of an advertisement of a particular article is not lasting. It 
creates an immediate impulse to buy or it is of little use. For the advertiser to have 
a return on his advertising expenditure the potential purchaser must be able to obey 
the impulse while he has it. It must not be permitted to wear off. The price of the 

and "Crowley MlUingtoii" were merely technical terms, yet there is sufficient to show that they were very 
generally used, in conversation at least, as descriptive of particular qualities of steel. In short, it does 
not appear to me that there was any fraudulent intention in the use of the marks. That circumstance, 
however, does not deprive the plaintiffs of their right to the exclusive use of those names, and therefore I 
stated that the ease is so made out as to entitle plaintiffs to have the injunction made perpetual.' That, 
my Lords, I believe to be the law. It was the law then, and it has not been qualified or altered by the ^t 
that the trade marks act has since been passed, which gives a feasible and perfectly facile mode of remedy 
in cases in which trade marks apply." see also Gorham Mfg. Co. v. Schmidt, 196 Fed. 955 (1912); Gorham 
Mfg. Co. V. Di Salvo, 196 Fed. 956 (1912); Singer Co. v. Hippie, 109 Fed. 152 (1901); Estes v. Williams, 21 
red. 189 (1884); Jafle v. Evans, 70 N. Y. App. Div. 190 (1902); Jannev v. Pancoast Co., 128 Fed. 121 (1904); 
Saxlehner v. Siegel-Cooper Co., 179 U. S. 42 (1900); William Rogers v, llogers & Spurr Co., 11 Fed. 495 (1882); 
Shaver v. Shaver, 54 Iowa, 208, 6 N. W. 188 (1880); Brown Chemical Co, v. Frederick Steams. 37 Fed. 360 
(1889); McAndiew v. Bassett, 10 Jur. N. s. 5.W (1864); Fraser v. Nethersnle, 4 Kyshe, 273 (1887): Smith v. 
C^on Co., 13 R. P. C. Ill (1896): Powell v. Birmingham Vinegar Co., 13 R. P. C. 241, 256 (1896): MiUing- 
ton V. Fox, 3 My. & Cr. 338 (1838); Rose v. McLean Co., 24 Ont. App. 248 (1897); Slazenger v- PigPtt, 12 
R. P. C. 442 (1895); Reddaway v. Bentham, 9 R. P. C. 507 (1892); Re Christiansen's T. M., 3 R. P. C. 64 (1886> 
Dale V. Smittison, 12 Abb. Pr. 237, R. Cox, 282 (1861); Phalon v. Wright, 5 Phila. 464, R. Cox, 307, 308 (1864); 
Davis ». Kendall. 2 R. 1. 566, R. Cox, 112, 114 (1860); Barrows v. Knight, 6 R. 1. 434, R. Cox, 238, 242 (I860); 
Sheppard v. Stuart, 13 Phil. 117, P. & S. 193 (1879); Hine v. Lart, 10 Jur. 106 (1846); Dixon Co. v. Guggen- 
heim, 7 Phila. 408 (1870); Roval Co. v. Jenkins, P. & S. 309, 311 (1880); Cartier v. Carlile, 31 Beav. 292 (1862); 
Dreydoppel v. Young, 14 Phila. 226, P. & S. 423, 425 (1880); Hier v. Abrahams, 82 N. Y. 519, P. & S. 438 
(1880); Am. Grocer v. Grocer, 25 Hun. 398, P. & S. 546, 551 (1881); Coleman v. Cfrump, 70 N. Y. 578 (1877) 
Williams v. Brooks, 50 Conn. 278, P. & S. 654, 658 (1882); Tobacco Co. v. Commerce, 45 N. J. L. 18, P. & S. 
705, 707 (1882); Cofleen v. Brunton, 4 McLean 516, R. Cox, 82 (1849); Pale v. Smithson, 12 Abb. Pr. 237 
(1861); Ainsworth v. Walmsley, L. R. 1 Eq. 618 (1866); Lorillard v. Wight, 15 Fed. 383, P. & S, 739, 742; 
Coats V. Holbrook, 2 Sandf. Ch. 586, R. Cox, 20, 31 (1845); Amoskeag Co. v. Spear, 2 Sandf. s. c. 699, R. Cox, 
87, 94 (1849); Royal Co. v. Sherrell, 93 N. Y. 331, P. & S. 853 (1883); Liggett v. Hynes, 20 Fed. 883, P. & S. 
898, 902 (1884); Landreth v. Landreth, 22 Fed. 41, P. & S. 943, 947 (1884); McCann v. Anthony, 3 West Rep. 
436, P. & S. 1054, 1061 (1886). 

1 In American Washboard Co. v. Saginaw Mfg. Co., 103 Fed. 281 (1900), (Circuit Court of Appeals of the 
Sixth Circuit, composed of Judges Ttut, Lurton, and Day), the complainant, who was the only manufac- 
turer of washboards made out of aluminum, sought to restrain the defendant from calling a board not made 
of aluminum an ** aluminum board." The injunction was denied. Judge Day in the course of his opinion 
observed: ''We do not find it anywhere averred that the defendant, by means of its imitation of com- 

glainant's trade-mark, is palming off its goods on the public as and for the goods of complainant. The bill 
\ not predicated upon that theory. It undertakes to make a case, not because the defendant is selling its 
goods as and for the goods of complainant, but because it is the manufacturer of a genuine aluminum bcMtrd,. 
and the defendant is decieving the public by selling to it a board not made of aluminum, although falsely 
branded as such, being in fact a board made of zinc material; that is to say, the theory of the case seems to be 
that complainant, manufacturing a genuine aluminum board, has a right to enjoin others from branding 
any board 'Aluminum' not so in fact, although there is no attempt on the part of such wrongdoer to impose 
upon the public the belief that the goods thus manufactured are the goods of complainant. We are not 
referred to any case going to the length required to support such a bill." 

Borden's Condensed Milk Co. v. Horlicks Malted Milk Co.. 206 Fed. 949. 

Borden's Ice Cream Co. v. Borden's Condensed Milk Co., 201 Fed. 610, 614. 

Saxlehner v. Wagner, 216 U. S.375 (1910),was a case where it was sought by the proprietor of the Hunyadi 
Janos water to restrain the use of the name "Hunyadi" by the defendant on an artificial water. Mr. 
Justice Holmes said: "The real intent of the plaintiff's bill, it seems to us, is to extend the monopolv of 
such trade-mark or trade name as she may have to a monopoly of her type of bitter water, by preventing 
manufacturers from telling the public in a way that will be understood, what they are copying and trying to 
sell. But the plaintiff has no patent for the water, and the defendants have a right to reproduce it as nearly 
as they can. They have a right to tell the public what they are doing and to get whatever share they can 
in the popularity of the water by advertising that they are trying to make the same article, and think they 
they succeed. If they do not convey, but oi^ the contrary exclude, the notion that they are selling the 
plamtifl's goods, it Is a strong proposition that when the article has a well-known name, they have not the 
right to explain by that name what they inmitate. By doing so, they are not trying to get the good will of 
the name, out the good will of the goods." 



Digitized by 



Google 



16fi* TBUST LEGISLATION. 

article must be stated so that the reader of the advertisement may know that it is 
within his means, biit, most important of all, while he is in the notion he must be able 
to buy the thing at the time, he wants it at the first shop he sees. He must be made 
to feel that he can get it at one place as cheaply as another; otherwise he will «hop 
around for a bargain and in the meantime he forgets; the impoilse to buy that par- 
ticular article has evaporated. Therefore, with national ^viartisii^ general distnbu- 
tion and uniform prices are indispensable. The retail dealer in such an article need 
make no effort to sell it. It sells itself. TJie producer's advertising sends purchasers 
to his store. The established price guarantiBes a profit. The dealer is merely an 
inactive conduit to get the article into the hands of the purchaser. He creates noming; 
hi^ need do nothing. His customers, as far as that particiUar advertised ^icle is con- 
"Cerned, are sent to him by the producer. 

lAfter the reputation and popularity of a nationally advertised and thoroughly dis- 
tributed article are established everyone who knows the article knows itd retail price. 
The consumer knows it as well as he knows the price of a dollar bill. A retail aealer 
then, for the purpose of attracting custom to himself, advertises and sells the article 
at a price conspicuously lower than the established and recognized price. Frequently 
this price is cost or below, the expectation being that any direct loss sustained will 
more than be made up by the value of the advertising received and in the sale at 
•enhsuuied prices of other articles whose prices are not known. A dealer, for example, 
can well aff^d to sell for 69 cents a watch which is advertised by its producer as a 
Dollar Watch, and which everyone else in his town sells at a d<^lar, if he can, at the 
Bame time, sell for a dollar, a 50-cent chain, or give to the public the impression that 
he is able to sell everything he deals in 31 cents cheaper than anyone else. The public 
rushes to buy, not because a watch is advertised at 69 cents, but because a particular 
watch under a well-known trade-mark, which is known to be universally sold at a 
dollar and believed to be worth it, is offered by this particular dealer at 69 cents. 
In short, it is the utilization by the dealer of the good will of the producer that makes 
the situation possible at all. It is the localized good will of the producer in the com- 
munity in which the retailer does business that makes cutting of prices on the pro- 
<iucer'8 goods worth while. It is the knowledge of the public that the producer's 
goods are reputable and have the value which the producer has set upon them, by 
fixing the price that makes their sale at cut prices attractive. One cut-price sale 
invariably provokes others in retailation. Where one dealer cuts the price of a Dollar 
Watch to 69 cents his neighbor, not to be outdone, advertises at 59 cents. Another 
then cuts to less, with the result that sooner or later, usuall^r sooner, all the dealers in 
the community are forced to sell this particular watch at a price which yields no profit. 
The result is that purchasers are persuaded not to buy or to take an unknown article 
represented to be ''just as good.*^ The reputable and popular article is sold under 
protest or not at all. The local dealer who survives this competition is invariably a 
department store, or other concern of large resources, which can afford to do business 
for a time at a loss. The effect of a cut-rate war on the producer, whose well-adver- 
tised and reputable product was the subject of the first attack, is disastrous. Through 
no fault of his own he is deprived of the distribution of his goods in the community. 
His market is taken away from him for no reason except that his reputation is good 
and his products in demand, are of recognized value, and known to be worth the price 
lie asks. His advertising expenditure is wasted because ineffective. Purchasers 
with the impulse to buy can not Ratify it, and it is manifest that such conditions, if 
a,t all extensive, will rtiin any business. The public are not benefited because, even 
if for a while they are able to get an article of recognized value at a cut price, soon 
they can not get it at all or only at great inconvenience. 

The first step iti this progress of destruction is the utilization, without permission, 
of the producer's good will for another's private gain, resulting in damage. The 
result is the same as if the producer's good will were taken away irom him by fraud . 
The effect is identical as if the element of deception, as in ordinary cases of unfair 
Cpmpetition, were present. 

The law of unfair competition has been extended in the last 20 years to include 
the suppression of all deceptive artifices by which one trader's customers are taken 
away from him and transferred to another. The element of deception can mot be 
the sole consideration. The real injury and the only thing which gives a private 
right of action is the damage to the business good will of the original trader and its 
unlicensed utilization by a competitor to his own advantage. 

Of late years the courts, in their efforts to circumvent the ingenuity of trade para- 
fiitesj have begun to enjoin acts of unsportsmanlike dealing, not involving the ele- 
ment of deception — ^the duplication of talking machine records,* putting of adver- 

1 Fonotipia Co. v, Bradley, 171 Fed. 951 (1909). 
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tifling inserts in newspapers by outsiders,^ and the like, on the ground that this is 
a diversion of business good will irom the creator of it to one who seeks to utilise it 
for his own benefit. It would seem that predatory price cutting ought to be included 
in this category. 

The effect of malice on otherwise lawful acts is a topic which has provoked endless- 
discussion.^ In the present instance there is no occasion to become entangled with 
the subtleties connected with the words "malice" ahd "maliciously." Conceding 
that the intent with which an act is done is an important consideration where the 
act is lawful, it is of no consequence where the act is unlawful, and the unauthorized 
a})propriation by a person who has had no hand in its creation of the business good 
wul of another, to his own advantage and the creator's disadvantage and possible- 
ruin, can not be a lawful act. 

• It would seem as if an early development of the law ought to be in the direction 
of putting a stop to predatory price cutting. Of course, it must be conceded that the 
fixing of prices, except perhaps in cases of agency or consignment, can not be accom- 
plished by contract * or, where goods have been sold, by licenses imder patents.^ 
The essence of the situation here under discussion is not the propriety, legality, or 
necessity of fixing prices. It is in the unnecessary doing of an act calculated ta 
injure and resulting in injury with respect to that most subtile of property rights, 
business ^ood will. That such conduct is felt to be a real menace is shown by the 
fact that in at least two widely separated localities it has been made the subject of 
statutory prohibition. There is a section of the Danish statute * dealing with ill^fal 
marking of goods and unfair trading which expressly forbids price cutting, and a- 
recent New Jersey statute • is broad enough to cover it. The Tribunal of Commerce 
of Brussels (March, 1905) has held certain phases of price cutting to amount to unfair, 
trading.^ 

1 Press Publishine Co. v. Levi Bros. & Co., 3 Trade-Mark Reporter, 59. Stapleton, J.: ''The cases 
hereinbefore cited demonstrate the jurisdiction of equity, applied to a variety of situations, to jorotect 
property from the consequences of injury and damage attrioutable to unfair business conduct and metnods."" 

«See Tuttle v. Buck, 107 Minn.. 145, 119 N. W., 946, 22 L. R. A, N. s. 699 (note), 16 A. & E. Ann. Cas.. 
307 (1909); Dunshee v. Standard ()il Co., 152 Iowa, 618, 132 N. W, 371, 36 L. R. A. 263 (note) (1911); Pas- 
saic Print Works v. Ely & Walker Dry Goods Co., 105 Fed., 163, 44 6. C. A., 426, 62 L. R. A., 673 (note) 
(1900): Huskie v. GriflBn, 76 N. H., 346, 74 Atl., 695, 27 L. R. A. n. s.. 967 (note) (1909); Sparks e. MoCrary^ 
166 Ala., 382, 47 So., 332, 22 L. R. A. N. s., 1224 (note) (1908); Knickerbocker Ice Co. v. Gardiner Dairy 
Co., 107 Md., 666, 69 Atl., 406il6 L. R. A. N. s., 746 (note) (1908); Swain v. Johnson, 161 N. C, 93, 95 S. E., 
619, 28 L. R. A. N. s.. 616, 18 Har. L. Rev., 411, 8 Mich. Law Review, 468. 

»Dr. Miles Medici Co. v. John D. Park & Sons Co., 220 U. S., 373 (1911). 

* Bauer v. 0'D<Hmell, 229 U. S., 1 (1913). 

^ ''An act (No. 137) providing penalty for the use of ill^l designation of goods or mercbandise, for 
unfair competition, etc.'' Approved by King Christian X, June 8, 1912. 

"Sec 13. * * * It shall also be unlawful to sell or offer for sale at lower prices, goods in original pack- 
ages from producers or wholesale merchants— upon which goods their fixed prices for retail sale is atst^— 
imless the sale falls under the provisions in sec. 6 or the producer or wholesale dealer has given his consent. 
to such reduction of price, or similar authority might be acquired. Offenders may be liable to fines not 
exceeding 2,000 Kr. as the circumstances may demand." 

Section 6 refers to clearance sales of damased goods, removal sales, and tlie lik«. 

* Chapter No. 210, Laws of 1913, State of New Jersey. An act to prevent unfair competition and untair 
trade practices. Be it enacted by the Senate and General Assembly of the State of New Jersey: 

1. It 9hall be unlawful for my merchant, firm, or corporation, for the purpose of attracting trade for 
other goods, to appropriate for his or their own ends a name, brand, trade-mark, reputation or good will 
of any maker in whose product said merchant, firm, or corporation deals, or to discriminate a^unst the- 
same, by depreciating the value of such products in the public mind, or by misrepresentation as to value or 
quality, or oy price inducement, or by unfair discrimination between buyers, or in any other manner 
whatsoever, except in cases where said goods do not carry any notice prohibiting such practice, and except- 
ing in case of a receiver's sale, or by a sale a concern going out of business. 

T A merchant placed on sale with a great flourish of advertising a well-known product of his competitor 
at a very low price, at the same time puffing a similar article of his own make, which he offered for sale at a 
much higher price. The decision of the court condemned the defendant's practice and laid down the fol- 
lowing principle applicable to such cases: "Nobody supposes that a mercnant can not sell or dispose of 
his merchandise at a price less than its cost whenever he snail judge it to be for his interest to unkMtd a par- 
ticular stock or kind of quality of goods, even though he pursue tne policy of sacrificing certain articles to 
gain an advantage in respect to others; for everyone is free to dispose as he will of what he has legitimately 
acquired. Nevertheless, the merchant can not by such an act through fraud or malice prejudice another/' 

Passing upon the circiunstance of the case before it, the court decided that the defendant had with pre- 
meditation put on sale the plaintiff's merchandise, not with the expectation of suffering the prejudice 
which would come from its sale at the price fixed, but for the purpose of vaunting his own product and for 
the sake of the advantage which he would gain by the demand for his goods unfairly created in this way, 
in the exx)ectation that his goods and not the goods of his rival would be sold. Thereby he sought to create 
a fictitious reputation for his goods and one unjustifiable by the circumstances of the market and to cause 
prejudice to another dealer. This is stated to be suggestive of the French law on the subject. La Pro- 
pri^t^ Industrielle, 1905, p. 233; Singers Trade-Mark Laws of the World, 73. 

2. Any person, firm, or corporation violating this act shall be liable at the suit of the maker of such 
branded or trade-marked goods, or any other injured person, to an injunction against such practices, and* 
shall be liable in such suit for all damages directly or indirectly caused to the maker by such practices,. 
which said damages may be increased threefold, in the discretion of the court. 

3. This act shall take effect immediately. Approved April 1, 1913. 

A similar act is before the Legislature of Georgia and perhaps other States. 
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The (»)ponent6 <A efforts to fix and maintaiii prices invuiAbly contend that where 
an article is purchased, title passes and control over it by the seller m gone; that it is 
the property of the purchasing dealer to do with as he pleases. This has \<yDg been 
the favorite argument of those 'v^'ho justify the perpetration of unfair trading by the 
use (^ personal names oir by the deceptive use of otner devices in which no exclusive 
right can be maintained. A man's name is undeniably his own ][Hx>p«rty, but he ii 
not permitted to use his own property, whether it be his personal name, or anything 
else ne may own, in such a way as unnecessarily to cause damage to his neignbonJ 
Ownership is not a license to injure another. Sixteen String Jack, whose opemtioDfl 
on Houndslow Heath have made him immortal, doubtless owned the black mask and 
pistol which were the necessary tools of his occupation. A m&n with his own rifle 
may lawfuW^Mkoot at a target. He ought not in all conscience, however; to be per- 
mitted to pot his neighbors and defend on the ground that he owns the gun. 

If it be objected that relief against injurious price cutting would be novel, it may 
recEdled that Lcnrd Hardwicke in 1742' refused to enjoin the imitation of a trade-mark 
on that ground, saying: 

"Every particuliar trader has some particular mark or stamp, but I do not know of 
any instance of granting an injunction here to restrain <me trmer from using the same 
mark with another, and I think it would be of mischievous consequence to do it. 
* * * An objection has been made that the defendant in using this mark prejudices 
the plaintiff by taking away his customers, but there is no more weight in this than 
there would be to an objection to one innkeeper setting up the same sign with another. ' ' 

1 Shaver v. Heller & Merz Co., 106 Fed. Rep., 821, 827 (1901). Stmbom, C. J.: ''Thus the issue in this 
case finally narrows to the question whether or not one has the right to use the word 'American' to sell the 
property of one manufacturer as that of another. From the facts that 'American' is a geographical term, 
that it may not constitute a trade-mark, that no one may have a proprietary interest in it, counsel for the 
appellants draw the conclusion that everyone has the right to use it to palm off the goods of one vendor 
as those of another. Does the conclusion necessarily follow firom the pmnises? Everyone has the right 
to use and enjoy the rays of the sun, but no one mav lawfully focus them to bum his neighbor's house. 
Everyone has the right to use the common highway, but no one may lawfully apply it to purposes of rob- 
bery or riot. Everyone has the rieht to use pen, ink, and paper, but no one may apply tnem to the pur- 
pose of defrauding his neighbor of his property, of making counterfeit money, or of committing forgery. 
The partner has the right to use his firm's name, but he may not lawfully employ it to cheat his copartner 
out of his prox)erty. Everyone has the right to use his own name, but he may not lawfully apply it to the 
purpose of filching his property from another of the same name. The use of geographical or descriptive 
term confers no better right to perpetrate a fraud than the use of any other expression. The principle oi 
law is general, and without exception. It is that no one may so exerc^ his own rights as to inflict unneces- 
sary injury upon his neighbor. It is that no one may lawfully pahn off the goods of one manufaqturer or 
dealer as those of another to the latter's injury. It prohibits the perpetration of such a fraud by the use of 
descriptive and geographical terms which are not susceptible of mon(»>olization as trade-marks as effectually 
as it prohibits its commission by the use of any other expressions.'' 

And Judge Sage, in Garrett v. Garrett, 78 Fed.. 472, 477 (1896), in answer to a similar argument, observed: 
'<It was contended for the defendant, upon the hearing, that every man has a right to the use of his own 
name in business, and, as to the order of injunction below restraining defendant from using white paper 
for its labels, thai eveiy person has a constitutional right to use white paper. These propositions, m the 
abstract, are undeniably true, but counsel for the time overlooked the fact that, wherever there is an organic 
law, wherever a constitution is to be found as the basis of the ri£hts of the people, and as the foundation 
fmd limit of the legislation and jurisprudence of a government, tnere the mutual rights of individuals are 
held hi highest regard, and are most jealously protected. Always, in law, a greater right is closely related 
to a greater obligation. While it is true that every man has a right to use his own name in his own business. 
It is also true that he has no right to use it for the purpose of stealing the good will of his neighbor's busi- 
ness, nor to commit a fraud upon his neighbor, nor a trespass upon his neighbor's rights or property; and, 
while it is true that every man has a right to use white paper, it is also true that he has no right to use it 
for making counterfeit money, nor to commit a forgery. It might as well be set up, in defense of a high- 
wayman, that, because the Constitution secures to every man the right to bear arms, he had a constitu- 
tional right to rob his victim at the muzzle of a rifle or revolver. It has been held, with reference to trade- 
marks, that a man has not the right to use even his own name so as to deceive the public, and make them 
"believe that he is selling the goods of another of the same name. HoUoway v. HoUoway, 13 Beav. , 209 (1850). 
In William Rogers Mfg. Co. v. Rogers & Spurr Mfg. Co., 11 Fed., 495 (1882), it was held that, while 'anyone 
has a right to the use of his own name in business, he may be restrained from its use if he uses it in such a 
way as to appropriate the good will of a business already established by others of that name; nor can he, by 
the use of his own name, appropriate a reputation of another by fraud, either actual or constructive.' The 
same ruling was made in Rogers Co. v. Wm. Rogers Mfg. Co., bv the Court of Appeals of the Second Cfr- 
cuit, as reported in 17 C. C. A. 576, 70 Fed. 1017 (1895). in these last two cases the name was used as a part 
•of the name of a corporation. In the last case the court cites Manufacturing Co. v. Simpson, 54 Conn., 527, 
9 Atl., 395 (1887), and Rogers v. Rogers, 53 Conn., 121, 1 Atl., 807, and 5 Atl., 675 (1885), where a large num- 
ber of reported cases upon this portion of the law of trade-marks is collected. See also Landreth v. Lan- 
dreth, 22 Fed., 41 (1884), where the court held that, 'while a party can not be enjoined from honestly using 
his own name in advertising his goods and putting them on the market, where another person, beuing the 
same surname, has previously used the name in connection with his goods in such maimer and for such 
length of time as to make it a guaranty that the goods bearing the name emanate from him, he will be pro- 
tected against the use of that name, even by a person bearing the same name, in such form as to constifute 
a false representation of the origin of the goods, and thereby inducing purchasers to believe that they are 
purchasing the goods of such other person.' " 

« Blanchard ». HiU, 2 Atk., 484 (1742). 

Lord Mansfield in 1783, Singleton v. Bolton, 3 Doug.. 293, was of a different mind, saying: "If the defend- 
ant had sold a medicine of his own under the plaintiff's name or mark, that woula be a fraud for which an 
ttction would lie." 
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It wiH also be recalled that in 1891 ^ Mr. Justice Bradley declined to ^'ohi Ui^ 
false use of a geographical name tit the stdt of one tmthfully using it, on the gitmnd 
that to grant such relief '* would open a Pandora's box of vexatious litigation/' 
Because a notion is new it is not necessarily unsound. It has always been the boast 
<]ff courts of equity that they adjust themselves to modem instances and as new wrongs 
develop new remedies will be appHed or old remedies will be enlaced to meet the 
changed conditions. 

''It must be remembered that the common law is the result of growth, and that its 
development has been determined by the social needs of the community which it 
fiovems. It is the resultant of conflicting social forces, and those forces which are 
Tbr the time dominant leave their impress upon t^e law. It is of judicial origin, and 
s^ks to establish doctrines and rules for the determination, protection, and enforce- 
ment of le^ rights. Manifestly it must change as society chanees and new rights 
are recognized. To be an efficient instrument, and not a mere abstraction, it must 
gradually adapt itself to changed conditions. Necessarily its form and substance 
Bfts been greatly affected by prevalent economic theories. For generations there has 
been a practical agreement upon the proposition that cconpetition in trade and busi- 
ness is desirable, and this idea has found expression in t^e decisions of the courts as 
well as in statutes. But it has lead to grievous and manifold wron^ to individuals, 
and many courts have manifested an earnest desire to protect the individuals from the 
«vil8 which result from unrestrained business competition. The problem has been 
to so adjust matters as to preserve the principle of competition, and yet guard against 
its abuse to the unnecessary injury to the individual. So the principle that a man 
may use his own property according to his own needs and desires, while true in the 
abstract, is subject to many limitations in the concrete. Men can not alwavs, in 
cfiviUzed society, be allowed to use their own property as their interests or desires 
may dictate without reference to the fact that tliey have neighbors whose rights are 
as sacred as their own. The existence and well-being of society requires that each 
aiiid every person shall conduct himself consistently with the fact that he is a social 
and reasonable person." ^ 

Edward S. Rogers. 

Chicago, III. 

The Chairman. Representative Dyer, a member of this committee, 
has requested that the following letter and brief be incorporated in 
to-day^s proceedings. Without objection, it will be done. 

St. Louis, Mo., March 14, 1914. 
Hon. Hbnry D. Clayton, 

Chairman Judiciary CommitUe of the House of Representatives y 

Washington f 2>. C. 
My Dear Sir: Inclosed please find a tentative bill, prepared by Prof. Early and 
myself, covering the subject of interlocking directors and control over interstate cor- 
porations. This tentative bill has been prepared and is herewith submitted to comply 
with the reauest of some members of the Committee on the Judiciary made at the 
time that I nad the privilege of appearing before said committee. 

In my letter to you of recent date I explained that I had succeeded in getting the 
cooper4tion of Prof. Early in this work and told you in that letter of him. 

I also inclose some observations on the bill as prepared by us. Necessarily, we 
have had to do this work at odd timei9, as and when opportunity has been afforded, 
and it is not, therefore, offered as a finished product; but if our enorts result in aiding 
the Committee on the Judiciary in solving this intricate and difficult problem, Prof. 
Early and I shall feel well repaid. 
Yours, very truly, 

Thos. B. Harlan. 

1 New York & Rosendale Cement Co. v. Coplay Cement Co., 44 Fed., 277 (1890), where it was attempted 
by a dealer manufacturing cement in the town or Rosendale to enjoin the false use of that name on cement 
made elsewhere. 

In 1898, PiUsbury Washburn Flour Mills Co. v. Eagle. 86 Fed., 608, where the millers of Minneapolis 
rightfully using the. words ''Minnesota Patent, Minneapolis, Minn.'' upon their flour successftilly enjoined 
a grocer selling flour produced in Milwaukee from falsely using the words ''Minnesota Pattern, Minneapolis, * 
Minn.'' thereon. Judge Bunn, speaking for the Circuit Court of Appeals of the Seventh Circuit, observed: 
"To still say that the court has no jurisdiction or power to want relief is to fly in the face of the well 
grounded principle running through all the cases. * * * This rule is so well established, is so general 
and elastic in its application, and so consonant to the general principles of equity jurisprudence, that it 
would be difficult to ftame a case coming fairlv within its spirit and meaning in which a court of chancery 
will not find a way to afford the proper relief.'' 

« Elliott, J., in Tuttle v. Buck, 107 Minn., 145, 119 N. W., 946, 22 L. R. A. N. 8., S99 (1909). 
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A BILL To prohibit certain persons from being or becoming directors or officers of railroads and national 
banks, and to fix the responsibility of persons acting as common directors or exercising control over 
interstate corporations. 

Be it enacted by the Senate and House of Representatives of the United States of America 
in Congress assembled, That from and after two years from the date of the approval of 
this act no person who is engaged as an individual or as a member of a partnership, 
or as a director or officer of a corporation, in the business in whole or in part of selling 
railroad cars, or locomotives or railroad rails, or mining or selling coal, or the conduct 
of a bank or trust company, shall act as a director or other officer in any railroad com- 
pany owning or operating more than one hundred and fifty miles of track, nor shall 
any such individual, member of a partnership, or director or officer of a corporation 
conducting a bank or trust company, or engaged in the manufacture or sale of wire or 
telegraph or telephone apparatus, act as director or officer of any telegraph company 
or telephone company, with more than one thousand subscribers. 

Sec. 2. That from and after two years after the date of the approval of this act, no 
person shall at the same time be a director or officer in two or more Federal reserve 
banks, National banks, or banking associations, or other banks or trust companies, 
which are members of any reserve bank and are operating under the provisions of an 
act, approved December 23, 1913, entitled *' An act to provide for the establishment 
of Federal reserve banks; to furnish an elastic currency; to afford means of rediscount- 
ing commercial paper; to establish a more effective supervision of banking in the 
United States, and for other purposes," and a private banker or a person who is a 
director in any State bank or trust company not operating under the provisions of 
said act shall not be eligible to be a director in any bank or banking association or 
trust company operating under the provisions of the aforesaid act. 

Sec. 3. That any person who shall violate section 1 or section 2 hereof shall be 
guilty of a misdemeanor and shall be punished by a fine of |100 a da^r for each day of 
the contini ance of such violation, or by imprisonment for such period as the court 
may designate not exceeding one year or by both such fine and imprisonment, in the 
discretion of the co.-rt. 

Sec. 4. That no person who is a director or officer in any two -or more corporations 
engaged wholly or in part in interstate or foreign commerce shall receive or be per- 
mitted to retain any profit or other benefits growing out of any arrangements, combi- 
nations, contracts, a^eements, or transactions conducted or effected between such 
corporations of which he is a common director or officer; nor shall any persons who 
control, directly or indirectly, any corporation engaged wholly or in part in interstate 
or foreign commerce receive or retain, to the detriment of any sucn corporation so 
controlled, or any stockholder thereof not a party to such control, or any creditor 
thereof J any profit or benefits (other than dividends or emoluments lawfully earned 
and paid) derived by the exercise, directly or indirectly, of such control. Any cor- 
poration, creditor, or person suffering loss or damage by reason of such interlocking 
directorate or such control may proceed against any such person or persons so acting 
a£i common directors or exercising such control in any manner provided by law for 
the redress of fraudulent transactions, and in such proceeding proof of the existence 
of such interlocking directorate or such control, together with proof of loss or damage 
sustained by the person seeking redress shall establish a legal presumption of his 
right of recovery. The burden of proof shall then be upon the party so charged to 
establish that such loss or damage was not due to the existence of such interlocking 
directorate or control. 

Sec. 5. If in any action or prosecution brought in pursuance, or to enforce the 
provisions, of an apt approved July 2, 1890, entitled An act to protect trade and 
commerce against unlawful restraints and monopolies," it shall appear that any 
two or more corporations engaged, wholly or in part, in interstate or foreign com- 
merce, shall have been therefore, or are competitors, and if it further appears that 
such corporations have a common director or directors, or that such corporations 
are controlled, directly or indirectly, by the same person, or by persons confeder- 
ating together, it shall be presumed that such corporations are in combination in 
restraint of interstate or foreign commerce, under the provisions of and subject to 
all the remedies and penalties provided in said act of July 2, 1890, and the burden 
shall then be upon such common director or directors or officers or persons so exer- 
cising such control to prove the contrary: Provided, That nothing herein contained 
shall apply to railroads owning or operating less than 150 miles of track or to tele- 
phone companies with less than 1,000 subscribers. 
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OBSERVATIONS ON A SUBSTITUTE TO TENTATIVE BILL NO. 3, COMMITTEE PRINT, 
SUBMITTED BY MARION C. EARLY AND THOMAS B. HARLAN, OP THE ST. LOUIS (mO.) 
BAR. 

The provisionfl of section 1 exempt short-line railways from its operation, for the 
reason that in most instances short lines are operated as feeders and it would be an 
unnecessary expense to compel the maintenance of distinct officials. Furthermore, 
not to admit this exception would unnecessarily limit development, particularly in 
the West. 

This section ex,tends to telegraph and telephone companies, because these ard 
Bsentially interstate and a monopoly formed between such interests may be as harm-* 
ful as any other form of combination. The section does not extend to employees, iot 
the reason that joint employees are necessary in a great number of instances. For 
illustration, a provision against joint employees would -render it necessary for a rail- 
road to maintain an agent in a small town and the telegraph company would be re- 
quired to employ a different person as operator. As the work is now done, the same 
person is employed by the two interests, which have only enough work for one. 
Should the companies not be permitted to employ the same i)erson in such cases, 
great waste would result and no corresponding public purpose served. 

With respect to telephone companies: In the rural distncts "farmers' " systems are 
common, and throughout the United States there are small independent plants 
financed, as a rule, bv local capital. These local systems may extend into two or 
more States, but no illegal or harmful results are liable to flow from the existence of 
such small exchanges, and the section therefore exempts those having less than 1,000 
subscribers — a suggestion purely arbitrary, however, on our part. 

Section 4 puts into- statutory form long-recognized principles of equity jurispru- 
dence as administered somewhat generally in many of the States of me Union. It 
is intended to clearly lay down a principle of law concerning the constitutionality 
of which there is no room for doubt. It is declaratory of the common law and its 
provisions are such that no one who is desirous of doing right can well find fault with 
Its condition. 

If a person fleeces a corporation in which he is a director or if through a dummy 
directorate he profits by evil means, he can not in good conscience retain such profits. 
The provisions of this section 4 make easier the work of an injured party to compel 
the wrongdoer to disgorge his ill-gotten gains; but if the allged wrongdoer is guiltless 
the section provides an easy and practical road by which he may discharge himself. 
All he is required to do is to disprove the prima facie presumption against him by 
revealing the whole truth of his transactions, and thus demonstrating his freedom from 
wrong. 

What donest person can object to such scrutiny? The case of Barrie v. United 
Railways Co. (138 Mo. App., 557) clearly announces the rule where an interlocking 
directorate exists. The facts revealed in this case involve about all the points to 
which the proposed enactment relating to the subject of interlocking directorates 
refers. The authorities of the whole country are exhaustively reviewed by the court, 
and we call attention to this case. Upon the same record the Missouri Supreme Court 
later reviewed the Barrie case (247 Mo., 326) and therein further elucidated the rule. 

The provisions of section 5 offer substantial aid to prosecutions or actions under the 
Sherman Act, and at the same time impose such burden upon interlocking directors 
or persons seeking to control corporations for their selfish ends as we believe will dis- 
courage the practice . On the other hand , business not seeking a monopoly has nothing 
to fear. 

Section 5 was suggested by the provisions of section 4 of tentative bill No. 3, com- 
mittee print. The committee's bill provides that the existence of a common director, 
other elements being present, "shall be conclusive evidence that there exists no real 
competition," and then proceeds to provide for conviction of the offender based upon 
such conclusive presumption. We are satisfied that this can not be done. It wouldt 
amount to conviction by legislative act, and a denial to the accused of the consti' 
tutional guaranty of a fair and impartial trial. In our search of authorities we hav0 
failed to find any case when the legislature had enacted a measure in such drastic? 
terms. 

The provisions in our section 5 go only to the extent of shifting the burden of proof, 
which IS a matter of procedurCj and does not deny the accused a fair and impartial 
trial . In the case of statutory cnmes no constitutional provision is violated by a statute 
providing that proof by the State of some material fact shall be presumptive evidence 
of guilt, and shall cast the burden of proof upon the accused. (See Santo v. State, 2 
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Iowa, 165; 63 Am. Dec, 487; Com. v. Minor, 88 Ky., 422; Com. v. Smith, 166 Maae., 
370; State v. Altoffer, 2 Ohio N. P., 97; State v. Kvle, 14 Wash., 550.) 

The presumptioii of innocence is merely a rule of evidence and does not create any 
vested rights in the accused. (Wilson v. U. S., 162 U, S., 613.) 

(The committee thereupon adjourned until Thursday, March 20, 
1913, at 10.30 o'clock a. m.) 
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Committee on the Judiciary, 

House of Representatives, 

Thursday^ March 19^ 19H. 
The committee this day met, Hon. Henry D. Clayton (chairman) 



Th6 Chairman. The committee will be in order. Mr. Jackson, of 
Boston, is to be heard this morning, and Prof. Neystrom, assistant 
professor of economics, University of Wisconsin. We will be very 
glad to hear from Mr. Jackson at this time. 

STATEMENT OF MB. JAMES F. JACKSON, OF BOSTON, MASS. 

Mr. Jackson. Mr. Chairman and gentlemen, I wish to call atten- 
tion to the way in which the proposed legislation with reference to 
interlocking directorates would affect certan local State-regulated 
public utilities. I have nothing whatever to say as to the general 
question of Federal legislation that is aimed to prevent such direc- 
torates in cases where railroads, telephone companies, telegraph 
companies, or other interstate corporations would realize from such 
directorates a power that would interfere with competition. I as- 
sume that that principle is settled; that such directorates are objec- 
tionable; and that Federal interference is not only justified but 
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desirable. The particular class in which I am interested is that 
which is subject to-day to advanced and thorough State regulation. 
They are necessarily monopolies and, therefore, necessarily subject 
to regulation where they exist. 

Take, for instance, an electric-light company in a city, a water- 
power company, and a street railway company. In Massachusetts 
the laws have been for some time very drastic in regulating such 
companies. There are here and there many such corporations and 
instances where a company, although local in all essential parts, by 
virtue of its situation may come within the class called interstate 
public-service companies, and as the one in which I am specially 
interested illustrates that class I wish to give the few minutes that 
I have before the committee to that particular company. It is an 
interurban street railway company. In very few, perhaps in no 
State other than in Massachusetts, is there a clear distinction drawn 
between an interurban street railway company or an interurban 
railway company and an electric railroad company. In our State 
we have a separate code of laws — one for the steam railroad, another 
for the electric railroad, and another for the street railway, including 
such street railway as that about which I am speaking. It is, per- 
haps, as an interurban street railway within State lines almost 
wholly, the largest in mileage in the country, and its history is this : 
It is a chain oi local street railways made up by consolidation into 
a strong system, which has to-day the very best of management; 
which recognizes the right of the public to influence its conduct by 
conference and by consultation; by interviews indivdually with 
the public or representatives, and through the legislature by State 
regulation. This aompany serves a line of cities and towns from 
the northeast corner of our State to the southeast. 

Originally the company at the northeast had a line which ran 
into New Hampshire 15 or 20 miles; at the southeast the com- 
pany doing business in the neighboring city. Fall Kiver^ acquired 
a leasehold right in the Newport company, so that our company tech- 
nically carries passengers over the line for a few miles into New 
Hampshire on the north and for a few miles into Newport on the 
south. The point that I want to bring out particularly is that in 
every essential characteristic it is a locallj^ regulated street railway. 
It is not the development of the street railway idea into the inter- 
state or interurban which we find in other parts of the country and 
which is distinguished under our laws from such a company as this, 
the Bay State Street Railway Co., that being its name. 

Mr. Carlin. Do you think these proposed bills affect you in any- 
wise? 

Mr. Jackson. I was fearful they would under a clause which in 
the original bill refers to all public-service corporations. It is only 
on that account 

Mr. Carlin (interposing). Which clause do. you refer to? 

Mr. Jackson. Well, I ought to be able to name it, but it is where 
the act is applied to all public-service companies, as I recall it. I 
read it and interpreted it many weeks ago. 

Mr. Carlin. Do you mean with reference to interlocking di- 
rectorates ? 

Mr. Jackson. Yes. 
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Mr. Danfokth. You will find it in the book which is in front of 
you. 

Mr. Cabmn. Bill 3? 

Mr. Jackson. Yes ; it is on the second page of this particular bill, 
page 14 of this pamphlet. The provision is : 

ShaU act as a director or other officer or employee of any railroad or other 
public-service corporation which conducts an interstate business. 

The interstate commerce act has been interpreted as not applying 
to the ordinary street railway company, but in the last decision which 
was rendered, in the Omaha case, the court left the matter for future 
determination; that is, in the cases of what are called interurban 
railway companies. And I assumed that that phrase in this bill 
would bring us within the meaning of the act, and that is the rea- 
son why I specially wished to present our situation to the committee. 

Mr. McCoy. On page 1 of that bill you will find that the people 
who are to be prevented from acting as directors in railroads or 
other public-service corporations that conduct an interstate busi- 
ness are such people who as " individuals, members of partnershij)s, 
or directors or other officers of a corporation in the business, in 
whole or in part, of manufacturing or selling railroad cars or loco- 
motives, or railroad rails, or structural steel, or mining or selling 
coal, or the conduct of a bank or trust company." Now, which par- 
ticular one of those things would hit in your case if they were 
enacted ? 

Mr. Jackson. The bank or trust company. And it is to that 
point that I want to call particular attention. Under the State 
regulation of our company all issues of stock and bonds must be 
supervised, and in the case of the issue of stock Massachusetts has 
provided that the price at which that stock is issued must be deter- 
mined, in the final analysis, by the public-service commission. The 
law used to be that that commission should fix that price. It was 
afterwards liberalized so that a company is allowed to fix it, but the 
public-service commission is required to investigate the price, and 
if it is inconsistent with public interests then that stock can not be 
put out at that price. 

Mr. McCoy. Your suggestion, in order to protect your situation, 
would be just what? That we exempt interurban companies? 

Mr. Jackson. My thought was that where a State does regulate the 
issues of stock and bonds, as we do, not only stock but bonds, that 
there is no danger that can come to the public from the presence 
upon the board of a company like ours of a banking man. The 
company needs it. I think I could find nowhere an instance of where 
so much good is done and absolutely no evil. The history of our 
company shows that it has issued in all about twenty millions of 
stock and eighteen or twenty millions of bonds. In every instance 
the bonds have been open to the bids of anybody. On our board 
we have men whose standing in the community and whose financial 
experience and ability are such as to enable the management to tell 
when it is wise to put those out, have enabled the public to deal with 
our company and to know the character of the bonds that we are 
issuing, and has in this way made it possible for the company to 
pull up in a course of management that has strengthened it and im- 
proved it continually from time to time. 
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Mr. Carlin. Do those banks, under your State law, have the right 
to deal in your railroad securities? 

Mr. Jackson. I think that they do. Bankers^ in particular, are 
directors of trust companies, and in no case, I think, has any one of 
these trust companies taken the bonds. We have now pending be- 
fore our public-service commission a petition for the approval of 
an issue of bonds. The time was selected by reason of the advice 
given by these men within our board; the amount was determined 
by the public-service commission at a recent hearing. Now, the com- 
mission goes further and they say, " You are to establish a sinking 
fund to meet the difference, within the term of the bond, between 
the amount realized as proceeds and the face value of the bond." 
In doing that we are required to furnish evidence before them — and 
1 am now engaged in preparing it — ^to show what can be realized 
from those bonds. We can only do it by presenting proper evidence 
to them, and if our statements are not proper, are not correct, in their 
judgment, they have full power to investigate; they have the abso- 
lute control over it. They then fix the amount at which those bonds 
can be sold, so that when it comes to a question of influencins 



Mr. Carlin (interposing). Do they fix the commission to be paid 
for the sale? 

Mr. Jackson. They would. I can say this about the commission, 
that there is no commission paid that would raise the slightest 
question in reference to this company or any other street railway 
company that I ever knew about. Recently I was personally engaged 
in opposing an issue of New York & New Haven bonds, where one 
of the points made was that the commission paid was wasteful ; and 
our State board, which for the first time in the history of the New 
Haven was called upon to pass upon the question, decided that that 
was against the public interest and refused to capitalize it. 

Mr. Carlin. Was that particular commission by contract with 
one of the board of directors of the company ? 

Mr. Jackson. It was. 

Mr. Carlin. That is the very evil we are trying to reach by this 
bill. 

Mr. Jackson. I should so understand. Now, if the company in ques- 
tion is subject to State regulation, mv suggestion is that the evil is cor- 
rected, and in this instance, that oi the New Haven Railroad Co., 
which is not merely a local organization, but which has its charter 
from two States, Massachusetts asserted its own right to stop just 
that thing and it was stopped. Of course, the commission went 
further with reference to the issue of bonds, and the court declared 
that that particular kind of bond could not be issue. On the ques- 
tion of that commission our public service commission emphatically 
criticised it and refused to capitalize it and prevented its being 
collected. 

Mr. McCoy. Suppose your corporation were a New Hampshire 
corporation. Would your Massachusetts Public Service Commission 
have any jurisdiction over the issue of stocks and bonds ? 

Mr. Jackson. We claim in Massachusetts the right to decide upon 
all issues of stock and bonds in the case of any company that goes 
beyond State lines into other States, where the issue is proposed for 
the purpose of meeting general corporate purposes or expenditures 
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within Massachusetts. That is the old contest between the State and 
the New Haven. 

Mr. McCoy. Can a foreign corporation operate a street railroad 
in Massachusetts, or do you require them to incorporate in Massa- 
chusetts? 

Mr. Jackson. No foreign corporation does, but there is no law 
forbidding it. There is a law which provides that if the stock 
ownership in a Massachusetts company passes to holders outside of 
the State the charter may be recalled or annulled. That would be a 
process which would be brought by the attorney general. 

Mr. McCoy. And all of your franchises are indeterminate, are 
they not? 

Mr. Jackson. Yes. 

Mr. McCoy. Your street railroad franchises? 

Mr. Jackson. Yes; they are all based upon the theory that the 
company has them subject to revocation and can hold them during 
good behavior. 

In reference to the history of our company I think the testimony 
would be universal that it would be exeremely bad in effect for the 
public interest, as well as for the company, if we should be prevented 
from unsing the financial judgment and the ability of the men who 
to-day form, in part, our directorate. They are the very strongest 
men that we can get, and it never has been suggested that in any- 
way they have attempted to deal with the company for the benefit of 
any other corporation. Not only is that true, but it seems to me 
in a hearing like this — the thing more to the point is this : That they 
could not, at least so far as any issue of stock or bonds is concerned, 
because that is absolutely within the control of our State authorities. 
There is one suggestion that I think I ought to make. If it is found 
that for any reason this company should be included as a possible 
subject of legislation of this kind I would like to urge upon your 
thought this method of doing it, and that is that the law should be 
so left as to permit a proper administrative board to exempt its 
application. I have understood from what one of the gentleman 
_ interested in this legislation has said here that he felt, as so many of 
us do feel, that a law of this kind ought to go comparatively slow 
and not pushed to the uttermost at the first step, and with that in 
view, he suggested, I think, that the law should not apply to com- 
munities which were imder a certain figure in population or com- 
panies which were under a certain figure with respect to capital stock. 

Now, while I make the suggestion with some diffidence, I do feel 
very strongly that that is very unwise kind of legislation. It rests 
upon no principle whatever. If a company has issued five millions 
ox stock, and no more, the suggestion is that the law does not apply. 
Why not as well to one that has issued six millions or five and one- 
half millions? There certainly is not any principle in it. That is 
Surely arbitrary and produces a method of limiting and cutting 
own an act which it seems to me, particularly from the Federal 
standpoint, ought to stand on principle. Now, as I say, I do not 
presume here in your presence, where this subject has been discussed 
so long and so thoroughly, and from so many general principles, to 
take up your time with a discussion of any general principle beyond 
this, that it seems to me that the statute should go to the extent of 
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meeting the known obvious evils, and that beyond that, where there are 
cases in which the application of such a law would work more harm 
than good, that there ought to be elasticity in some way that would 
prevent it. I do not know that the analogy is absolute, but when it 
comes to the question of the issue of stock in Massachusetts the 
company is allowed to name the price, but the principle of our anti- 
stock watering statutes is maintained through the investigation and 
decision of an administrative board. To point it, suppose that 
there were a class of companies that technically were of an inter- 
state character simply because they happened to be built up, as this 
jnterurban road is, of a chain of purely local city and town railways, 
and it was thought that that was not a case where there was harm 
being done. A proper board, the Interstate Commerce Commission, 
if you will, that has charge over interstate carriers, could well have 
the authority, it seems to me, to say that this law, which was needed 
and applicable elsewhere should not be applied where it would do, 
as I say, more harm than good. 

Our situation is one in which we vitally need money. Every- 
where people are asking us to do things for them ; to put in double 
tracks instead of single tracks. We are not, I would like to have it 
appear, doing a railroad business. We do not have any rapid lines, 
for instance. It is almost impossible to encourage people 40 miles 
from Boston to use street railways to Boston unless it be during the 
summer, when they go for the ride, but where they are going for 
business purposes they go in some other way. Nor is our railway 
company one that is in touch with any steam railroad company. 
It has not even, as far as I know, been invited to sell its franchise to 
the New York & New Haven road or any other steam railroad com- 
pany. It is purely and essentially a local company and does business 
of a local character. 

Mr. Danforth. How would you omit such a company from the 
general verbiage of this act as now drawn ? 

Mr. Jackson. If it was to be exempted ? 

Mr. Danforth. Yes. 

Mr. Jackson. I have not the language, but I would like to think 
of some way ; I would like to suggest that in definite form and make 
it in writing to the committee. 

Mr. Danforth. There are other States that have this same pro- 
vision, I think, in regard to the issuance of securities? 

Mr. Jackson. Oh, yes. 

Mr. Danforth. And what would apply in the case of your corpo- 
ration would apply in the cases of corporations controlled by those 
public-service boards? 

Mr. Jackson. Yes. The essential thought I had in mind was that 
if the committee does find that there is State regulation which takes 
care of such companies, the provision should apply to them generally. 
As I said, in our State we undertake to make a distinct difference 
between electric railroads and interurban street railways. We have 
issued two charters to electric railroads and not one of them is built. 

Mr. Mitchell. Is there any street railroad in Massachusetts that 
Is not chartered under your State laws ? 

Mr. Jackson. I think not. I was asked if people from outside of 
the State could build railroads in the State. Of course, they could 
organize under our laws and do it. I do not know of any way in 
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which they could build a street railroad in Massachusetts except by 
becoming incorporated in Massachusetts. That is the correct answer 
to the question rather than the one I gave. The State has attempted 
to protect itself in that respect^ as I l^ave explained, by a provision 
that if people outside do secure control over any of our street rail- 
road companies the attorney general may take steps toward having 
the charter recalled. 

Mr. Beall. Are the securities of those public-service corporations, 
such as that which you represent, usually sold through banks and 
trust companies? 

Mr. Jackson. I think thej are placed generally, and they would be 
included. My connection with the company is comparatively recent, 
so I can not speak from my personal connection with jt, but I know 
from having glanced at those records arid seeing that in every case of 
an issue they have been issued to this person, to that person, and to 
the other. Now, issues may have been taken as a whole and dis- 
tributed. I think that would very likely be the case. 

Mr. Beall. Is it generally the case that when securities are dis- 
posed of to trust companies, that the trust companies insist upon 
their having some one connected with them on the board of directors 
of the company? 

Mr. Jackson. I think that no one of the gentlemen who are serving 
with us ever took his seat as the result of any such request. 

Mr. Beall. I was not speaking of your particular enterprise, but 
I was speaking generally. Generally speaking, is that one of the 
conditions under which a trust company would handle the securities ; 
that is, to be represented upon the board ? 

Mr. Jackson. I have never know of any such case. 

Mr. Beall. You do not think that is the general practice ? 

Mr. Jackson. I do not. Of course my knowledge is not absolute, 
even within Massachusetts, because I have not been connected with 
trust companies, but I have never heard that suggested. I did oc- 
cupy for some seven years a place where those securities came before 
me from time to time, but I never knew of such a case. 

Mr. Beall. Do you think that if such conditions do prevail, the 
conditions should be remedied by legislation? In .other words, do 
you think that any great evils would result from such conditions ? 

Mr. Jackson. I think not. That is the feeling I have — that is, 
until it has been shown to me affirmatively that there are some exist- 
ing evils resulting from it, I believe that the Federal Legislature 
ought to leave that matter until some later time. I do not know of 
any existing evils now of that kind. 

Mr. Beall. I happen to know of some corporations in my State 
engaged in the construction of railroads, and I know of one case 
where they were financed in a certain city through a certain trust 
company, and my recollection is that an officer of that trust company 
was placed upon the board of directors of that Texas corporation. I 
never heard of any particular evil resulting from it or of any special 
coniplaint against it. 

Mx. Jackson. There is one way in which the officers of trust com- 
panies and of banking institutions, or^ as you say, particularly of 
trust companies, do appear upon the directorates of corporations of 
one kind or another, and that is where the trust company is made 
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trustee for the bondholders. I can conceive, and, in fact, I know 
of some instances, where the trust company has had its representa- 
tive on the boards of directors of companies for which it was trustee. 

Mr. Beall. That is the situation in the case to which I refer. 

Mr. Jackson. It seems to me that in some instances that may be 
all right, and in some instances it may be a privilege that is abused, 
and I have in mind a particular case where that occurred. In that 
instance the trust company was not only represented, but it took 
over the entire iaanagement of the company openly. The result 
was that they fell into trouble legally, and whatever harm came from 
it fell on their shoulders. Where there is a contract between two 
boards, or where there is a common directorate, in the development 
of our law, as I understand it, that is made very difficult As I 
understand it, the development of our law makes it exceedingly 
difficult for a corporation to get away with something that it ought 
not to have, or to do it successfully. It is against legal principles. 
If there is a contract between a railroad company and an express 
company, where there is a common directorate, and one company 
or the other suffers from that fact, the contract can not stand. It 
seems to me, coming back to the question of where a trust company 
is trustee for bondholders, there are very decided advantages in 
having somebody to represent that trust company on the board of 
directors of the company which has issued the securities, because 
the bondholders are very apt to be better informed and to have their 
rights better protected if there is somebody upon the board of the 
company which has issued the securities looking on and seeing what 
is being done. That representative of the trust company, looking 
after the interests of the bondholders, would be better informed as 
to whether or not there is a good and sufficient reason for foreclos- 
ing the mortgage. Therefore, it seems to me, as a general rule, that 
if the privilege is not abused, and I do not think it is abused very 
often, there is a decided public benefit conferred. It is one of those 
things that I would suggest ought not to be prohibited or changed 
unless there is some positive proof that it is working an existing 
evil. 

Mr. Mitchell. Mr. Jackson, do you suggest that it would 
strengthen this act if there were some administrative board such as 
you have suggested provided for? Do you think it would strengthen 
this act to include a provision for such an administrative board to 
which might be submitted the questions that have been suggested, to 
see whether or not the public interest was being conserved 'i 

Mr. Jackson. That would be my suggestion, I suggest that the 
act •should include in its terms a provision for cases where it might 
be far better to have an investigation. In those cases provision 
should be made for an administrative board, such as I have suggested. 
That suggestion comes from my own experience on an administrative 
board. The statute in that case was broad and stated the general 
principles but the application of it in particular cases was left in 
the hands of the administrative board. 

Mr. McCoy. What was that board? 

Mr. Jackson. I was on the Board of Eailroad Commissioners for 
Massachusetts until 1907, when I resigned. 
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Mr. Danforth. Do you know how many States there are that have 
this provision under which the securities issued by corporations are 
controlled by public service boards? 

Mr. Jackson. I can not give the exact number, but I know that 
the number is constantly increasing. New York has one I am sure. 

Mr. Danforth. Has Connecticut one? 

Mr. Jackson. I do not know about Connecticut. That State has 
a new public utilities commission. 

Mr. Danforth. But you do not know whether they have made any 
provision with regard to the issuance of securities by corporations? 

Mr. Jackson. No, sir. 

Mr. Danforth. But you say that New York has it? 

Mr. Jackson. I am sure that New York has, and I was told yes- 
terday by some gentleman that it was coming in the Western States, 
too. It seems to me that the whole tenor to-day in all of the State 
legislatures is to give a surer grasp. They are working in the same 
sort of atmosphere which I imagine prevails here in Washington; 
that is, that the monopolies Should be controlled. 

Mr. Danforth. Wiped out, I think is the better phrase. That 
seems to be more nearly the sentiment. 

Mr. Jackson. I am rather inclined toward the control idea. 

Mr. Mitchell. For how many years were you a member of the 
Board of Railroad Commissioners of Massachusetts? 

Mr. Jackson. I was appointed to fill an unexpired term in 1899 
and I was there until 1907. 

Mr. Mitchell. Were you the chairman of that board? 

Mr. Jackson. Yes, sir ; if regulation is carried too far, it goes too 
much into the matter of management, and the public had better take 
the whole thing over. If regulation is reasonably applied, I believe 
in it. 

Mr. Morgan. You stated, if I understood you correctly, that there 
was a growing sentiment in favor of the control of monopoly. Now, 
what do you mean by that term " monopoly " ? Do you mean actual 
monopolies, or do you simply mean concerns that have more or less 
monopolistic pow^r? 

Mr. Jackson. I think that regulation should follow in the degree 
that the corporation is a monopoly. If it is an absolute monopoly, 
then, there ahiould be a firm control over it in place of the competi- 
tion which has been removed. 

Mr. Morgan. Do you refer to industrial corporations or to public 
service or public utility corporations? 

Mr. Jackson. I had in mind the public-service corporations. 

Mr. Morgan. And not the industrial corporations? 

Mr. Jackson. Not the industrial corporations; but I can see how 
the line of demarcation disappears. 

Mr. Mitchell. Mr. Jackson, would you care to submit a draft of 
an amendment covering the administrative feature that you have 
referred to? 

Mr. Jackson. I will be pleased to do so. 

Mr. Mitchell. I think the committee would be glad to have it. I 
suggest that Mr. Jackson be permitted to submit an amendment in 
line with his suggestions. 

The Chairman. We will be glad to have it, Mr. Jackson. 

Mr. Jackson. I will submit it to the committee. 
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STATEMENT OF PEOF. PAITL H. NEYSTEOM, ASSISTANT PEO- 
FESSOE OF ECONOMICS, TJNIVESSITT OF WISCONSIN, MADISON, 
WIS. 

Prof. Neystrom. Mr. Chairman and gentlemen of the committee, 
I began my work with the University of Wisconsin four and one-half 
years ago. The position that I have held for the last three years is 
that of assistant professsor of economics. I would like to say just a 
word about the character of the work I have done, for the reason that 
my experience is somewhat different from that of most who have 
appeared here. I am not coming to you with anything in the nature 
01 an economic theory. I have been employed by the University of 
Wisconsin in their extension department, and I have been doing my 
teaching out around in various parts of the State instead of inside 
the halls of the university. Four years ago I began to conduct a 
course for retail dealers and sales people, and since I first began that 
course I have had in my classes about 1,000 retail dealers and sales 
people. 

I also helped to establish at the University of Minnesota during 
last month — that is, during the month of February — a short course for 
merchants. The plan of this course is exactly the same as the plan 
of the short course for farmers given by the agricultural colleges. 
The object of the course is to increase the efficiency of retail mer- 
chants, to enable them to cut down the cost of doing business, and to 
make their work more satisfactory to the consumers. My personal 
work in connection with these courses has been to try to discover 
what the best possible means are for distributing goods from the 
producers to the consumers. I take it for granted that the method 
of distributing goods that must prevail in the long run must be the 
most economical method, and. anything that bolsters up any other 
method that is artificial or more expensive is socially wrong. 

Therefore, the problem before me has been to try to discover that 
method which would work out best in the long run for the. con- 
sumers. The retail dealers, as well as other business men, must 
conform themselves to the method that is most beneficial to the con- 
sumers and that will most economically meet the consumers' demands. 
I do not see that there can be any other philosophy or theory at the 
back of this economic problem. 

Now, I want to call your attention to certain phases of this prob- 
lem, particularly with reference to the competition which must be 
met by the small-town merchant. I want to discuss the relation 
existing between the small-town merchant and the large mail-order 
concerns. I suppose that you have heard a great many statements 
about the mail-order business. To illustrate my subject better I 
have brought with me two or three charts, and I think you can 
probably see them from where you are sitting. I think you can see 
at this distance these straight black lines and circles [indicating]. 

This chart [indicating] exhibits the customary method of showing 
the way goods are distributed from the producers to the consumers. 
The circle fartherest on this side [indicating] represents the pro- 
ducer, and the circle fartherest on the other side [indicating] repre- 
sents the consumer. Now, the customarjr way of showing the method 
of distributing goods is something like this [indicating]. Con- 
sumers and business men generally, who have not given a great deal 
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of thought to this subject, are likely to get from this sort of pre- 
sentation a confused and wrong impression about it, as I shall point 
out to you. 

Here [indicating on chart] is what we call the usual channels of 
distribution ; that is, the distribution of goods from the producer to 
the wholesaler, from the wholesaler to the retailer, and from the 
retailer to the consumer. 

Now, I want to take just a moment to compare that method with 
the mail-order method of distribution. Under the mail-order method 
the producer sells in most cases direct to the mail-order house. As 
you see, the producer sends his wares with only one middle man in- 
tervening to the consumer. In probably 75 to 90 per cent of the 
cases the mail-order house purchases its goods direct from the pro- 
ducer, and then the mail-order house seas them direct to the con- 
sumer. Now, the ordinary impression that you would gather from 
this comparison is that in this first method of distribution — that is, 
from producer to wholesaler^ from wholesaler to retailer, and from 
retailer to consumer [indicatmg], there are two middle men between 
the producer and the consumer, whereas in the second channel — ^that 
is, by the mail-order method [indicating], from the producer to the 
consumer — ^there is only one middle man. In other words, there ap- 
pears to be an elimination of a middle man, and, in the ordinary way 
of looking at the matter, if we eliminate a middle man, the pre- 
sumption is that we have saved a certain amount of expense. 

Now, I have here two other charts that show exactly the same 
facts, but in a little different way, and, I think, in a truer way. 
Here [indicating] is a chart that represents distribution through 
the regular channels of trade — that is, from producers to wholesalers, 
from wholesalers to retailers, and from retailers to consumers. 
Now, of course, there are variations in these channels of trade. 
Sometimes there are more middle men than this chart represents. 
I refer to such middle men as brokers, commission men, etc. But 
the uses of the middle men are shown in this chart [indicating]. The 
wholesaler gathers together the products of many producers. Then 
he distributes them out in bulk or in suitable quantities and assort- 
ments to the retailers, and the retailers distribute them to their immedi- 
ate trade in their communities at the time and in the manner desired. 
This [indicating] chart shows the mail-order method of distribution. 
Again, as you see, there is the activity of gathering the products 
together by the mail-order house in a manner very similar to that 
of the wholesale house, but instead of shipping the goods out in 
bulk, or in large quantities, as the wholesaler does to the retailer, 
the shipments from the mail-order house are here made in small 
lots — that is to say, each single shipment is made to an individual 
customer. 

Now, we can appreciate what a problem is involved in the mail- 
order-house method of distribution, as compared with the distribu- 
tion through the regular channels, when we remember that the cus- 
tomers of the mail-order house may run into the millions. In fact, 
one mail-order house claims to have over 6,000,000 regular customers, 
another claims to have 3,000,000. Every order sent to a mail-order 
house has to be separately filled and separately sent out by some 
means of transportation to the ultimate consumer. The separate 
shipment of each parcel in this way must make a large expense in 
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this method of distribution. In other words, gentlemen, the method 
of distribution shown on this chart from producers to wholesaler, 
from wholesaler to retailer, and &om retailer to consumer [indicat- 
ing] has this advantage, even if we assume that it does not have any 
other, that the shipment of the goods from the producer to the con- 
sumer is made in a much more economical way than are the shipments 
made bv the mail-order-house method of distribution. 

Mr. McCoy. Let me suggest that when you refer to the charts and 
say, " from this point to that point," you indicate by some descrip- 
tive words, such as "wholesaler" or "retailer" or "consumer," as 
the case may be, just what is meant. 

Prof. Neystrom. I am not familiar with your procedure here, and 
I may not be presenting this just as it should be done. 

Mr. McCoy. My suggestion is that when you refer to your chart, 
you refer to it in words that will indicate just what you mean when 
we come to read your statement in the record. Such references as 
"from this point to that point" will not mean anything in the 
printed record. If, when you refer to a point on jour chart, you 
will indicate in words to wnat point you refer, we will be better able 
to understand it. 

Mr. Morgan. Perhaps the gentleman's charts are copyrighted and 
he would not care to nave them printed. 

Prof. Neystrom. No, sir ; I simply use these charts in my classes. 

Resumming my statement, gentlemen of the committee, I have 
made it my business during the last few years to make a collection 
of data on the costs of doing business in the various kinds of concerns 
that are distributing goods, and I want to call your attention to the 
figures that I have. I can give you a general statement regarding 
them, at any rate. I have collected statements showing the costs of 
doing business in over a hundred retail concerns, seven of which 
are mail-order houses, but most of them are general stores in vari- 
ous towns in the States of Wisconsin, Illinois, Indiana, and Minne- 
sota. 

Now, the cost of doing business in wholesale concerns runs all the 
way from 6 per cent to 15 per cent of the sales. The cost of doing 
business in retail concerns, depending, of course, upon the line of 
goods carried, runs all the way from 10 per cent up to 25 per cent-, 
and even to 30 per cent of sales. Of course the percentages depena 
altogether on the kind of institution it is and the grade of its effi- 
ciency. If you eliminate the department stores, whose expense is 
somewhat higher, the average cost of doing business in the small 
stores — that is, the stores in small towns in the State of Wisconsin, 
so far as my figures indicate, at any rate, is somewhere about 18 per 
cent. The cost runs from 15 per cent to 22 per cent, and I take the 
average to be, according to the figures I have collected, 18 per cent. 

Now, the cost of doing business in the mail-order concerns, from 
seven of which I have obtained the figures, runs from 16 per cent 
to 26 per cent, and the average is 22 per cent of sales. Mr. William 
C. Thorne, vice president of Montgomery Ward & Co., in appearing 
before the parcel-post subcommittee of the Committee on Post Office 
and Post Eoads of the United States Senate in 1912, testified that 
the cost of doing business in the mail-order houses ran from 16 to 
25 per cent, and my figures correspond almost exactly with his, with 
the exception that the highest cost as shown by my figures is 26 per 
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cent. He did not give the average cost of doing business in the 
mail-order houses. Now, if the cost of doing business in the retail 
stores averages about 17 or 18 per cent, to that must be added the 
cost of doing business by the wholesale concerns, and that cost, as 
I have stated, runs all the way from about 6 per cent to 15 per cent. 
It is from 6 per cent to 7 per cent for groceries, and from that figure 
.up on other lines of goods. The cost is from 12 to 15 per cent, for 
instance, on hardware. 

In order to find the entire cost of distribution by either of the two 
methods I have outlined, we would have to add to the cost of doing 
business in the stores the transportation items, in one case from the 
producer to the wholesaler and from the wholesaler to the retailer, 
and in the case of mail-order distribution from the producer to the 
mail-order house, and then from the mail-order house to the con- 
sumer. Of course, the regular retailer charges to his expenses the 
cost of delivering the goods to the consumer — ^that is to say, his de- 
livery expense is counted in with his cost of doing business. The 
figures which I have already given you for retail stores include the 
delivery expense. Therefore no further account need be taken of that. 
All of the figures I have given you showing the cost of doing business 
are based on the sales and not on the costs of the goods. 

Now, the cost of transportation from the producer to the mail-order 
house is probably about the same as the cost of transportation from 
the producer to the wholesaler. So far as I have been able to learn, 
the difference is not great. To make a fair comparison of the costs of 
doing business, we can start with the wholesaler in one case and the 
mail-order house in the other, and then add the items as they occur 
on the way to the consumer. To the 22 per cent representing the 
average cost of doing business in mail-order houses we would have to 
add the transportation charge to the consumer. The average order 
handled by a mail-order house in Chicago, according to the statement 
of one of their executives, is somewhere around $10. He stated that 
it was between $8 and $11, and the average is, as I have said, some- 
where about $10 per order. Now, I understand that the transporta- 
tion charges on packages of that value average about 50 cents. We 
may probably take 50 cents as the average cost per package for trans- 
portation, and 50 cents is 5 per cent of $10, which is the assumed aver- 
age value of the average order. Therefore you must add 5 per cent 
to your 22 per cent of expense, and that will give you a total cost of 
27 per cent. 

That 27 per cent represents the cost of distribution by the mail- 
order method. From 27 to 30 per cent of the sales prices takes care 
of the expenses of distributing a very large part of the goods that 
go through wholesalers and retailers. The differences, gentlemen, 
in the expenses of distribution by these two methods, considering 
nothing else but expenses, are very small, and I can hardly say that 
there is an advantage on either side. It is a question upon which 
you can get figures, no doubt, from business men when they appear 
before you, and it is a question upon which you will be able, no 
doubt, to get a great deal of information through the proposed trade 
commission. I will state in passing that the bill providing for the 
trade commission is one I hope to see passed. So far as my figures 
have gone they do not show that the mail-order house has any dis- 
tinct advantage in the way of a lower expense of doing business over 
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distribution through the regular channels of trade. It has several 
disadvantages, so far as the consumer is concerned, in not being 
able to give the personal service that retailers should ffive, and not 
allowing a free inspection of actual goods before purchase. What- 
ever advantage the mail-order house has over the small store lies 
not in its method of merchandising, but it lies in the fact that the 
mail-order house is able to buy large quantities of goods at special 
or quantity prices — at inside prices. Another factor that gives them 
an advantage is the character of their advertising. 

Now, as to quantity prices, I want to explain just what I mean 
by that term. I do not say that there should not be some Sort of 
quantity-price system. When the merchant goes to the producer 
or to the wholesaler and buys a large quantity of goods from him, 
the merchant is taking those goods off the hands of the producer or 
wholesaler, and he is saving that producer or wholesaler storage 
charges, insurance charges, the cost of handling goods in smaller 
quantities, etc. Therefore I believe that the merchant in this case 
is entitled to a price that takes into account the savings that his 
quantity purchase gives to the producer or wholesaler who supplies 
him with that large quantity of goods. 

But when he gets the advantage of this special or quantitv price, 
it simply means that he assumes extra expenditure himselr; he is 
undertaking to do his own storage business, to insure his own goods, 
and to handle them himself, and he must, therefore, incur those ex- 
penditures himself. He is advancing his own money upon which, 
of course, he must have interest. So that, on that kind of quantity 
price, he will not be able to sell his goods to the customer at any 
less price than the regular retail dealer who buys in small quantity. 
There will be no appreciable difference in that respect then between 
the concern that gets that kind of quantity price and the retail dealer 
who buys in small quantities. But there is a different inside or 
quantity price which the producer or jobber sometimes gives to the 
distributer. This inside price is very much lower than the price at 
which less favored buyers can procure the same goods. This inside 
price represents a special favor ; it is a discriminatory price, and that 
IS the thing that makes the principal trouble in the field of distribu- 
tion, and especially between small-town dealers and ^ mail-order 
houses. No dealer will buy goods at a quantity price— ^that is, no 
large dealer, such as a mail-order manager — ^unless he has in mind 
the possibility of getting a price lower than that quoted to his com- 
petitor — that is, an inside price — ^and in manjr cases the mail-order 
concerns — I have traced this down in several instances — are able to 
make a very large net profit on the goods that they sell and still sell 
them for less than the small retail dealer can. 

I am not here with any suggestion as to how this can be met; I am 
simply reciting to you a condition which exists. As I have said 
before, I have no theory about this matter. You people are experts 
in how to handle this matter from a legislative standpoint. You will 
find the remedy. However, it is the greatest evil, to my mind, in 
modern merchandising. This unfair price is given to the big dealer 
here and there, to the dealer who has plenty of capital ; not oecause 
he is efficient, but simply because he has much money. I take it 
that the mere presence oi money does not mean efficiency. The big 
capitalistic concern gets prices which permits it to sell goods to the 
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ultimate consumer, in some cases, when it so desires, for less than the 
prices at which the average retailer can buy them. I have looked at 
this thing from the standpoint of the ultimate consumer as well as- 
the retailer. If a manufacturer should sell to the dealers at large 
for the same price at which he sells to this one special retailer, the 
ultimate consumer would eventually be benefited. However, in most 
of the cases that I have studied, the quantity price that he gives to- 
the large dealer could not possibly be given to all dealers, conse- 
(^uently but few consumers gain any advantage from this discrimina- 
tion. If the producer did that he would be doing a losing business, 
and to bear that out I want to give one or two illustrations. 

A truiik manufacturer in the Middle West has been selling trunks 
to one of the large mail-order concerns in Chicago for a number of 
years. He has been selling them at inside prices. The regular 
retail dealers to whom he has sold have foimd during the past 
few years that their customers were able to buy one kind of trunk 
that he produces at about the same prices which those trunks were 
being supplied to the regular retail dealers for; that is, their cus- 
tomers were able to get tnese trunks from the mail-order house for 
less than the retail dealer could supply them. The retail dealers 
naturally found their trade dwindling on this particular line and 
they stopped handling it. 

The orders for trunks became smaller for this factory and finally 
the manufacturer found himself in this position: He was unable ta 
find a sale through the regular channels of trade at all, because there 
were no retail dealers who wanted to handle his trunks by reason of 
the fact that they could be obtained from the mail-order concern at 
a lower price than that at which they could get them. At about the 
time this dawned on him he made the buyer of this large large mail- 
order concern a proposition that the mail-order concern should take 
over his entire product The buyer was willing to do that and such 
an arrangement was made and the entire product taken. When that 
arrangement had been completed this factory manager hired a cost 
accountant to go over his plant and determine what the costs of 
making these trunks were. On investigation it was found that he 
was selling trunks at less than cost, and that the price that was paid 
by the mail-order concern amounted to about the cost of labor, mate- 
rial, and direct charges, but did not include overhead charges at ail- 
Now, that is an illustration of the kind of quantity prices that I 
have in mind. Only a few of the largest retailing institutions, such 
as mail-order concerns, are able to get such prices. If manufac- 
turers were to give inside prices to everybody they would soon have 
to quit. 

With reference to the other item, that of the character of adver- 
tising that is done by the mail-order concerns, I might point out that 
there are several elements that many people call dishonest 

Mr. Floyd (interposing). Before you leave that illustration, I 
would like to ask what became of that concern. 

Prof. Neystrom. Well, this cost accountant completed his work 
last summer, and the manager of the factory has frankly said that 
he faces nothing but bankruptcy. 

Mr. Floyd. What is the necessity for legislating if a man by his 
own foolishness brings himself into bankruptcy? 
41878— VOL 4—14 5 
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Prof. Neystrom. I would not say anything about that, and it was 
not on that account that I gave the illustration. I simply meant 
this : That in case the quantity price is permitted the small dealers 
will be unable to compete with lar^e capitalistic dealers. I can not 

five you any more than a suggestion about it. Small dealers will 
ave to get prices that are equivalent or equal to the prices that are 
being given to the big dealers in some way, otherwise they will be 
forced out of business entirely. There is a way, although I do not 
know that it is legal, but it seems to me it is their only salvation 
if you do not make ptice discrimination illegal, and that is to com- 
3bine. These dealers can combine and say to the producers, "We 
must have the same price that is given to these large competitiors of 
•ours." I think that a combination of several hundred retailers of 
this kind could get equal terms and compel the manufacturer to do 
:as well by them as anyone else. Now, that is the condition, and 
whether it can legally be met in the way I have suggested I do not 
know. But that is the situation I have hoped to outiina before you 
to-day. 

Now, if you care to give me a moment or two of time on the other 
matter ; that is, the character of advertising that the mail-order con- 
<;erns dOj I shall be glad to have it. The quantity-price evil is the 
main point that I wished to explain. I would be glad to have you 
ask questions on this matter. 

Mr. Graham. Could you not state in a few sentences what your 
thought is with reference to the advertising? Give us the trend of 
your thought as to what its object is? 

Prof. Neystrom. I want to say that it is the most efficient trade- 
getting advertising in the world. They have about the best adver- 
tising managers in the world. I can not say that it is generally dis- 
honest, but there are many, many little things — matters of price 
comparison, and so on — ^that lead people to think things about their 

goods that are not always true. They are things, however, for which 
le mail-order houses can not be neld in a legal way. For ex- 
ample, we will take an article that they are offering for sale at $1.35 
or $1.60. They may say that this article sells regularly for $2 in the 
retail stores. I have tested out articles of that kind in several in- 
stances and have found that their statements in some cases were true, 
but in many others that they were not true. When not true, would it 
not be correct to say that those statements were untrutns? But 
whether that could be reached in any legal way is very doubtful, I 
think. But I am strongly in favor of more strict laws on adver- 
tising. 

Mr. Graham. It could not be reached by anything we might do. 
That would be a matter for State regulation. 

Prof. Neystrom. Of course, this refers to a mail-order house in 
Chicago, and their advertisements go all over, and whether it is a 
matter wholly for State regulation or not is a question that would 
have to be determined. It seems to me that some action might be 
taken by Congress. 

Mr. Taggart. What would you think of a special income tax on 
mail-order houses that might cause them to help the people out as 
much as the people are helping them out? 

Prof. Neystrom. I think that would be excellent. I am a believer 
in that kind of a tax. 
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establish branch warehouses, to which thev have goods shipped and 
from where they are redistributed. They have certain central points 
from which their goods are redistributed to the consumers. So it 
would seem that there is not the greatest economy in the pure mail- 
order form of distribution and that it is necessary for the mail-order 
house to borrow some of the methods of distribution through the 
regular channels of trade. In other words, some mail-order con- 
cerns now have two middleman links in the chain of distribution 
instead of one. They recognize that direct distribution is not the 
most economical. 

Mr. Morgan. I have many small merchants in small cities in my 
district, and those merchants are complaining that they are being 
injured by these mail-order houses. Now, as I understand it, the 
advantage which a mail-order house has over a local merchant con- 
sists, first, largely from the fact that the mail-order house gets an in- 
side price. 

Prof. Neystrom. Yes, sir. 

Mr. Morgan. An unfair price? 

Prof. Neystrom. Yes, sir, 

Mr. Morgan. A less-than-cost price sometimes? 

Prof. Neystrom. Yes. 

Mr. Morgan. And, second, which is a minor matter, they have 
^ methods of advertising 

Prof. Neystrom (interposing). If you will pardon me, I would 
not say it is a minor matter. One of the strong factors in mail- 
order business is the use of the cut-price leader to attract trade. 
This is a form of advertising, and a dishonest one in many cases. 

Mr. Morgan. Then, as a matter of defense or of protection to 
themselves, the only thing you have to suggest is that retail mer- 
chants, trading in a certain section of the State or part of the country, 
would have to organize and insist on manufacturers and producers 
selling to them at the same rates at which they sell to large mail- 
order houses. 

Prof. Neystrom. Yes, sir. 

Mr. Morgan. That is the only remedy you have to suggest? 

Prof. Neystrom. That is the only remedy I have to suggest out- 
side of legislation which would operate in the same way as the legis- 
lation which was passed to overcome the discriminatory rates that 
were granted in former years by railroads. 

Mr. Morgan. You think, then, that a mail-order house doing an 
interstate business should be placed under a trade commission of 
some kind? 

Prof. Neystrom. Yes, sir; just so. 

Mr. Morgan. And then make a law that they must sell to all per- 
sons at the same price regardless of quantity ? 

Prof. Neystrom. With only the exception that was named some 
time ago. I think the quantity price should onljr be such as would 
cover the saving obtained by the producer in getting rid of his prod- 
uct in large quantities. 

Mr. Taggart. With respect to organizing, you do not mean that 
a law should be passed which would require or direct local merchants 
to organize? 

Prof. Neystrom. No. 
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Mr. Taggart. But what you would suggest would be that we take 
pains to see that they are not prevented by any law from organizing. 

Prof. Neystrom. I should rather 

Mr. Taggart (interposing). With the view of securing purchases 
in bulk at the cheapest prices possible. 

Prof. Neystrom. In view of the outcome to the consumer, I would 
rather see it made unnecessary to form any such organizations. I 
can not see progress toward big organizations of any kind with an 
easy mind. 

Mr. Taggart. Well, your idea would be to give somebody power to 
say to somebody else, " You must sell at a certain price " ; or, rather, 
" X ou must not discriminate in your prices " ? 

Prof. Neystrom. That is it. 

Mr. Taggart, If you sell a large quantity to A, and B should 
demand a small quantity, and stands ready to pay for it, you must 
sell to B at the same rate you sold to A. 

Prof. Neystrom. Yes. 

Mr. Taggart. You think we can do that? 

Prof. Neystrom. I do not see why you can not do it. I think if 
you could do what was done in the case of the railroads you could 
do the same thing with reference to other cori)orations. 

Mr. Graham. The railroads are common carriers. 

Prof. Neystrom. I understand that. 

Mr. Graham. A railroad is considered along sej)arate and distinct 
lines from the individual citizen who is doing business, and you can 
not regulate the individual citizen in his private business like you 
can a corporation discharging a public function. 

Prof. Neystrom. Well, to mat I have no reply to make. As I said, 
you people know what can or can not be done in a legislative way. 
All I am trying to do is to lay before you the condition as I find it 
with reference to quantity prices, a condition which is, as I have said 
before, to my mind, the greatest evil that there is in business at the 
present time. 

Mr. Morgan. You are familiar, of course, with the condition of 
the local credit organizations in Germany, for instance, and the farm- 
ers in France, where they have farm syndicates. 

Prof. Neystrom. Yes, sir. 

Mr. Morgan. Where they unite and buy large quantities, and in 
that way get the same prices that a big merchant would get ? 

Prof. Neystrom. Yes, sir. 

Mr, Morgan. Could not the retail merchants and the country mer- 
chants- form an association and have some one to represent them in 
bupng large quantities, thus getting the best rates obtainable? 

pToi. Neystrom. They could ; but they do not do it. An organiza- 
tion, to make it effective, usually requires some closer form than such 
an organization as you have outlined. 

Mr. Taggart. Tell me if this is not the sum of what has happened : 
The point that I think you omitted was that a mail-order house does 
business for cash and, therefore, can do business cheaper; that the 
ultimate consumer patronizes the mail-order house except when he 
is broke. When he gets broke he goes down to his good old friend 
and tries his credit again ; that the result is that the Government of 
the United States is running its delivery wagons for the mail-order 
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house; that the money of the local community is going into the coffers 
of the mail-order magnate, who is seeking to iTapoleonize business; 
that it impoverishes the community; that the local dealer, who has 
borne the burden of the community for many years — ^that is, his 
share of it — has helped to build it up, and helped to pay the taxes 
of it, is now threatened with bankruptcy; that the people of the 
United States are in the delivery business; and that these mail-order 
houses are not paying any taxes to the United States in consideration 
of having their goods delivered — that is, the mail-order houses are not 
paying more taxes than any other corporation that may be doing 
business. 

The House the other day saw fit to appropriate $25,000,000 for 
building roads everywhere. They pay a very small share of that; not 
any more than a local dealer does in proportion, and maybe not as 
much. Now, are you here to say any more in behalf of these mail- 
order houses? Do you think they will finally work out to be a good 
thing? 

Prof Neystrom. No; I do not ; I do not think so. 

Mr. Taggart, Are they not special privileges? 

Prof. Neystrom. Yes, sir. 

Mr. Taggart. Which the United States has simply been victimized 
into subsidizing by the service of the United States Government in 
delivering their goods to the people. 

Prof. Neystrom. May I add just one thing to what you have 
stated so wellj and that is, that in spite of the fact that the little 
retail dealer gives credit, still his cost of doing business is as low as 
I stated it to oe; in spite of the fact that credit is given in the small 
retail stores, the costs of distribution through the little retail stores 
conapare very favorably with the cost of distribution through the 
mail-order method, considering all items of cost. Therefore it is 
necessary for concerns like the mail-order houses to have some spe- 
cial privileges in order to make a success of it. Now, if you care to 
have them nave such special privileges, if you want them to take the 
place of regular retail stores, by all means grant them the privilege 
of doing business on the inside- price basis. 

Mr. Taggart. You mean to say that some board should make an 
order that there should be no discrimination in prices; that mail- 
order houses, in securing a large quantity, and the small merchants, 
in securing a small quantity, should be treated with absolutely no 
discrimination ? 

Prof. Neystrom. That is what I mean ; yes, sir. 

Mr. Taggart. That there should be no discrimination in any way ? 

Prof. Neystrom. Yes, sir. 

Mr. Floyd. Would not your whole purpose be accomplished by 
striking out that clause in section 9 ? 

ProiT Neystrom. Yes, sir; that is what I had in mind, that it 
might be reached in that way. However, I am not absolutely sure 
about that. I do not know just how laws are interpreted; but it 
seems to me that this would be the first step in solving this important 
problem. 

Mr. Carlin. Is not the real difference between the large mail-order 
house and the small merchant, after all, due to the fact that the large 
mail-order house can afford to do business on investment principles 
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and can take smaller profits, because of the great quantity of sales, 
while a smaller merchant can not afford to do it on that basis? 

Prof. Neystrom. The facts in the case of Sears, Eoebuck & Co., 
for the year 1913, according to published reports, are that they 
made a net profit of 9.8 cents on every dollar of sales they made. 

Mr. Carlin. And a small merchant could not live on that? 

Prof . Neystrom. How many small merchants get that net profit? 
I am giving you the net profits of that company. In addition to 
their costs of doing business, whatever they may be, you must add 
9.8 cents more and you have their margin of gross profit. 

Mr. Taggart. How much are their sales? 

Prof. Neystrom. $95,000,000. 

Mr. Taggart. So that lacked just something of $9,000,000? 

Prof. Neystrom. Yes, sir. 

Mr. Taggart. That all went to Chicago and left Wisconsin, Min- 
nesota, Iowa, and other States? 

Prof. Neystrom. Yes. 

Mr. Morgan. You have studied out and fixed your plan on the idea 
that 3'^ou have the consumer, the producer, or manufacturer, and 
then have the wholesale house and retail house, or that there would 
be the manufacturer, mail-order house, and consumer? 

Prof. Neystrom. Some such form ; yes, sir. 

Mr. Morgan. Now, what is to hinder the people throughout the 
country, say the farmers, from organizing little syndicates or organ- 
izations and buying direct' from the producer? Why can we not 
make a more economical system of distribution by cutting out the 
wholesaler and mail-order house? There you cut out from 18 to 
25 per cent. Why can we not organize the farmers, as well as the 
people in the smaller towns and cities, and let them buy direct and 
thus solve this whole problem and at least cut out from 18 to 25 
per cent of cost? Is not something like that necessary? 

Prof. Neystrom. I believe in cooperation and I believe that co- 
operative systems in Europe are working very successfully. The 
history of that form of distribution has not been so very successful 
in this country, largely because such distributing concerns have not 
taken into consideration the costs of doing a distributing business. 
They have attempted to eliminate more of the costs than could be 
eliminated. 

Mr. Morgan. I have been very much interested in your talk, but 
it seems to me that if we do what you say we.will get nowhere, because 
you say the cost of distribution from the mail-order house and the 
common retail merchant is practically the same. 

Prof. Neystrom. Yes, sir. 

Mr. Morgan. However, you want the retailer to be preserved, and 
in order to preserve him and not let the mail-order house get all 
the business you propose to introduce some law that will make the 

E reducer sell as cheaply to the retailer as he does to the large dealer, 
ut you have not reduced the cost of distribution to the people one 
particle. Now, then, is it not necessary to eliminate both the mail- 
order house and the wholesaler? 

Prof. Neystrom. Well, if you do eliminate them, you must put 
something else in place of them. 
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Mr. Morgan. Why could we not do that by organizing the people 
in the country into syndicates or little banking institutions with 
power to purchase direct from the producer? 

Prof. ISBYSTROM. There is nothing to prevent that, but the diffi- 
'Culty with those cooperative concerns is that the people do not under- 
stand the cost of distribution. Such a concern snould hire a man as 
manager who understands distribution thoroughly. As I said before, 
these cooperative organizations have not been successful here, because 
the people in charge have not taken into consideration the necessary 
<50sts of distribution. In order to be successful there should be some 
one in charge of the cooperative concern, one who has thorough 
knowledge of the work to be done, and in that way such a movement 
<;ould be made successful. Now, I am led to say this because of my 
observation of what is being done in the cooperative concerns in 
Wisconsin and Minnesota. There they have quite a number of them, 
«ome of which are doing pretty well. 

Mr. Morgan. Why could not the producer, the manufacturer, send 
his catalogue to the small dealer or to the consumer the same as mail- 
order houses do? Why is it necessary for the manufacturer to keep 
together such an organization of so-called traveling men? Why not 
•cut out that cost and let the manufacturers sell direct to the local 
stealers, and also cut out the wholesaler? 

Prof. Nbystrom. I am with you on every one of those points in 
principle. I want to eliminate every possible expense. But it can 
not be eliminated to the extent that the average citizen thinks it can 
when he thinks of cooperation. For example, the number of travel- 
ing men is entirely too large; it should be cut down, and I think 
the retail dealers feel exactly the same way as you and I think 
about the matter. In fact, there are many dealers who believe there 
Bre too many traveling salesmen, and are doing more and more to 
discourage the practice of sending out so many of them. On the 
other hand, the cost of doing a mail-order business from the pro- 
ducer to the consumer is tremendous. The cost of putting up a cata- 
logue in one of the largest mail-order concerns is 92 cents. To this 
must be added the cost of keeping their mailing lists in order, to- 
gether with the cost of transportation of the catalogues to the con- 
sumers, bringing up the cost to probably $1.15, $1.20, or $1.25. Many 
of these catalogues are wasted. Only some bring in orders. This 
means a high expense. So you see there are many thin^ to be taken 
into consideration in working out a system of distribution. 

I believe with you heartily on the principle you are speaking 
about, but I want to point out that there are a number of things in 
the way. In the meantime we have got to work with what we have. 
In agriculture we believe the best way to develop better farmers 
is by working with the farmers who are now on the farms instead 
of bringing m new ones to take their places. The same thing ex- 
actly can l^ done as to retail dealers. We should train them, if you 
please, in our schools and colleges to become purchasing agents for 
their communities and to work for the interest of their communities 
in every possible way, and then they will be fully entitled to have a 
good profit or rather it will be a good way for that service. 

Mr. McCoy. Is this the only country in which the mail-order 
house exists? 
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Prof. Neystrom. No ; it exists in Canada, Australia, and New Zea- 
land. It exists in the new countries. May I add just a word in ex- 
planation? In this country and other newer countries the farming 
population lives in an entirely different way from what it lives in 
any other civilized country in the world. A farmer in this country 
lives out by himself ; he may be 4 or 5 miles from town and separated 
even from other farmers. He lives away from his neighbors. 

In other countries, European countries, the farmers live in the 
towns; they live right next door to the small merchant or shop 
keepers in an established community. They go to the same church, 
their children attend the same schools, they visit with each other, 
they get each other's point of view. They feel a community in- 
terest there, that the farmer in this country does not feel, because the 
farmer in this country is not a part of any social community. The 
natural tendency of farmers in this country, until the present move- 
ment toward organization, such as this gentleman has spoken of, 
has been toward individualism, every farmer for himself. He did 
not feel any great concern or interest in his community ; he has not 
any interest in anything particularly except his own farm. Now, 
that has militated against our school system, and the churches, and 
it has worked against the small town. That has been one of the 
reasons why the mail-order business has thrived so well in this 
country. It has been as easy for the mail-order house to get an order 
from the farmer as it was for the small-town merchant. The farmers 
have been as ready to believe the mail-order advertising as they were 
to believe the home merchant's, because they were not any better 
acquainted with the home merchant than with the mail-order house in 
many cases. 

Mr. McCoy. That gives me a better answer than I had in mind, 
but I was wondering what the experience with mail-order houses 
abroad was. 

Prof. Neystrom. There is some mail-order business' in Europe, 
but it is very small in proportion to the total amount of business 
done. Some Chicago mail-order houses have a certain amount of 
business over there and, in fact, receive orders from all over the 
world. But the business is larg:ely American. Australia has a cer- 
tain amount of it. It appears in all new countries where you find 
this individualistic way of livng that I have descrbed. I ask that 
the accompanying matter be printed as an appendix to my remarks. 

The Chairman. We are very much obliged to you. Professor. 

Prof. Neystrom. Before closing I would like to include my main 
reasons in writing for favoring the price maintenance or*price stand- 
ardization policy that the Stevens bill (H. R. 13305) is proposed to 
cover. 

1. Price maintenance is of greatest moment to concerns of small capital and 
to concerns that manufacture a specialty that can be marketed most eco- 
nomically through the regular channels of trade — producer, jobber or commis- 
sion man, retailer, consumer. 

A concern that has a monopoly of the production of a given commodity de- 
sired by the people is not likely to care much for price maintenance either one 
way or the other. To supply the consumer demand dealers are forced to carry 
the commodity in stock. If such a concern sought to maintain dealers* prices 
It would fix their margins at the lowest possible point, a point that in actual 
practice has, I believe, never given most distributing concerns any net profit 
whatever. 
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A concern with unlimited capital at Its command is not likely to care much 
about price maintenance, either for or against. Such a concern can usually 
go out and secure its own outlets by means of chain stores, agencies, or branches 
if ordinary retailers hesitate in handling the goods. It is not Impossible for 
such a concern under some circumstances to create so strong a consumer 
demand by, the expenditure of large sums of money in advertising that dealers 
are forced to carry the goods for their customers in the same manner as the 
trust-controlled goods. But note the cost of either process. In the first, the 
unnecessary duplication of sales organizations; in the second, the great waste 
in advertising. 

None of these methods is open to the average specialty manufacturer or the 
manufacturer with limited capital. To enable these classes of producers to 
distribute economically and to produce efficiently, price maintenance is a defi- 
nite help. Whatever economies are wrought either in production or in dis- 
tribution under competition will in the long run go to the profit of the con- 
sumers. The price-maintenance policy will serve as a shield or rather as a 
rule in a game to protect the producer in his development of economies. Pro- 
duction and distribution with price maintenance is like prize fighting with a 
rule not to strike below the belt. One foul blow below the belt might put the 
best man in the world on the floor in a moment and thus end the struggle. One 
foul blow in business competition, such as unjustified or dishonest price cutting 
has shown itself to be in several cases, might send the most efficient and socially 
useful producer into receivership. I do not believe in bolstering up or offering 
protection to any industry naturally weak, but I don't believe in letting excep- 
tionally strong capitalistic or industrial institutions have peculiar advantages, 
especially when the public gets no profit therefrom. 

2. To maintain the good will of the public toward his product the price 
maintainer must maintain a constant, standard quality. Such standardization 
is desirable from the standpoint of the consumer for the following reasons: 

(a) The consumer can tell by one single inspection or trial whether the 
article is suited to his needs or not. If it is desirable, future purchases of 
the same article will take up but little time or energy. If it is not desirable he 
can just as easily avoid getting it. Thus the buying process of the consumer 
is simplified, time and energy are saved. 

(6) Formerly when standards of life were much more simple then they 
are now, and before the time of the production of really standardized articles, 
the process of the buyer in making sure that he got what he wanted in the 
market consumed a great deal of time that might well have been employed 
profitably in some socially useful occupation. This time and thought and 
energy was expended solely in trying to avoid being imposed upon. With our 
present standards of living, even among the poorey classes, the average con- 
sumer is confronted by the problem of determining the relative values of 
every article purchased would wantonly waste a great deal more time, but 
in most cases would find himself utterly incapable of estimating even approxi- 
mately the qualities laid before him. In no case, probably, would the con- 

. sumer be at arm's length from the dealer, whom we may assume to be an 
expert in the line he handles. Without standard goods in the market, the con- 
sumer is likely to be cheated at every purchase. The -simple presence of some 

. standard article largely changes this. The standard, if well known, serves as a 
basis of comparison. If I am in a strange market and want a watch for 
about a dollar I would get an Ingersoll. If I were dealing with a reputalbe 
dealer in my* home town and he should show me another watch which he 
positively claimed was a better watch than the Ingersoll for the same money, 
I might take his word for it and accept the substitute; but my point is that 
the Ingersoll would serve as the standard of comparison for both of us. If 
he can give me a better watch for the same money I feel myself the gainer. 
It Is also likely that the dealer has profited more, too, by selling the unknown 
watch to me, the results of competition. 

There are, of course, standard goods which are not price maintained, but 
they are generally goods produced either by trusts or by concerns having 
sufficient power to push them through to the consumer, even without the active 
consent of the dealers. A large number of standard goods are price maintained, 
however, whether legally so or not. 

3. It is not likely that price maintenance can become general in- all lines. 
Standardized articles will always attract competition and substitution. It 
will be found profitable to make variations both above and below the standard, 
and to change those variations from time to time, in order to suit individual 
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tastes and means. Tendencies to combine and to artificially raise prices will, 
of course, occur. This is another matter and should be met with summary 
action under the antitrust act. 

4. Price cutting among the retailers does not bring to the consumer any 
general advantage. According to the best statements available fully 50 per 
cent of those in this business are able simply to hold their own. They grow 
neither richer nor poorer. Thirty-five per cent gradually lose their original 
capital and eventually pass out of the business. Only 15 per cent are able 
to gain, and out of this percentage, probably less than 5 per cent become wealthy 
at the retail business. It is clear that under such conditions price cutting in one 
quarter will only result in advances in some other, or what amounts to the 
same thing, a reduction in quality. Only to one who has had experience in 
buying dry goods, shoes, and clothing for a fairly large family and on not an 
overlarge annual salary is the extent to which quality can be cut down con- 
ceivable. These lines are the ones in which price maintenance prevails the 
least. 

5. Some department stores and mail-order houses suggest or assert that 
their methods of doing business are more economical than those of the small 
stores scattered over the country. They give many general statements imply- 
ing this conclusion, but, so far as I have seen, none have presented figures 
showing Just how much more superior their eflaciencies are. If it were true 
and it could be pointed out authoritatively that these large concerns are able 
to do business on a lower percentage of exi)ense than the small stores, I for 
one would be glad to see everything swept from their pathways. It is funda- 
mental with me that business should go to the agency that can perform the 
service that the public wants in the most eflicient, economical, and satisfactory 
manner. But, as I have stated, such comparative figures have not yet been 
shown. So far as the results go that are available, there is not one exception 
that I know of to the rule that the small store is able to distribute goods on a 
smaller percentage of expense than the department store, considering goods 
of the same class. This is a question of fact that the Government ought to 
look into. The answer should be easy to get at. Upon it hinges important 
Issues. A good many deparment stores will not handle a price-maintained 
article, not because it "makes them the manufacturer's slot machine," but 
because the profits allowed them are not large enough. By the pressure of 
their financial power they force undue differentials from their suppliers. Some 
department stores become manufacturers of parts of their own goods, but 
others prefer not to take over mills, because they can buy goods cheaper from 
other mills than they can make the goods for themselves. This is also a com- 
mon fact that should be easy to prove. 

6. The cut price in retail stores is more generally of psychologic rather than 
economic significance. Its purpose is to attract trade. When the prospective 
customer enters the store it is the well-understood duty of the sales people 
to try to sell him something else or in addition to the cut-price lender. No 
article serves the purpose of price cutting so well as a standard article gen- 
erally sold at a fixed, well-known price. Everybody recognizes such a bargain, but 
everybody does not recognize the full significance of what happens to him when 
he gets into the store offering the bargain. 

The small storekeeper is no better in his business morals than the depart- 
ment-store manager, but his opportunity for playing the same game on the 
public is much more limited. The retailer of one line can not cut prices on 
many things, or he will be without a business in a short time. The department 
store with 25 departments, however, can cut prices in any one of those depart- 
ments on every article in the department, if it chooses to do so, and make up^ 
daily its deficits in that department by the profits from the other departments. 
In this way the department store can carry on war with all of the merchants 
of some one line in its town and drive them to extinction in the same way 
that the Standard Oil Co. used to kill off its competitors, by selling oil at less 
than cost in the competitor's territory and at a big profit in its own territory. 

Price maintenance prevents the big store from using such unfair tactics. 
If the small store handles price-maintained articles its profits will be small, 
but the big store will not be able to crush it out by attempting to hit below the 
belt. 

There are other reasons for favoring price maintenance, but so far as I am 
concerned the chief one is to prevent the large distributing organizations from 
wiping out the smaller ones. But I would not oppose this process if there were 
any evidence that the larger organizations could perform their distributive 
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functions more efficiently, economically, and satisfactorily to the public than 
the smaller ones. So far as my studies have carried me into the matter I have 
found no evidence that they can. They have advantijges, as I have shown, 
over the smaller store, especially in their advertising and buying powers, but 
these iid vantages are derived, in part at least, from practices that society 
would disapprove if they were fully understood. Whatever advantages there 
may be in large scale production, the same rule does not seem to hold for 
retail distribution. 

To give to these large scale organizations the free hand that they desire will 
only lead to a deeper accentuation of some of the economic ills that already 
beset us, such, for example, as the consolidation of independent specialty manu- 
facturers into trusts, the concentration of retail markets in the large cities, and 
in certain sections of the large cities the piling up of enormous unearned 
increments in land values in those sections, the depreciation in values, and the 
decay of small towns, etc. As a citizen one can not lightly pass this struggle 
by without considering what the effect will be. 

I am not opposed to department stores, mail-order houses, and chain stores 
simply as such. There is no question but that they perform some services 
for the public better than the small stores. There are department stores that 
I know of that do not employ the evil practices that I have referred to. These 
are appealing for trade on straightforward lines, using truthful arguments in 
their advertising. I would not want to see the development of that sort of 
merchandising checked. But I do not want to see these large merchandising 
establishments given any special advantage because of their size, advantages 
that they may use, if they want to, in crushing competition, advantages which 
never accrue to the public. 

Prof. Neystrom. I would also like to present two important court 
decisions bearing on the price-maintenance question. 

[Supreme Court of Washington. No. 10468. EIn. Blanc. Piled Dec. 13, 1913.] 

FisHEB Floubing Mills Co., Appellant, v. C. A. Swanson, Respondent. 

In this action the plaintiff seelcs to enjoin the defendant from selling flour 
manufactured by the plaintiff at less than the retail price fixed by the plaintiff 
in a contract of sale made with the defendant, and to recover .damages in the 
sum of $1,000. The complaint alleges, in substance, that the plaintiff is a 
Washington corporation, with its principal place of business at Seattle, where 
it has erected a large manufacturing plant and installed special machinery for 
manufacturing a special brand of flour known as " Fisher's Blend of Patent 
Flour"; that the cost of manufacturing this flour is greater than that of 
ordinary flour; that the plaintiff has widely, and at great expense, advertised 
this flour as a blended flour, pure, wholesome, and of unusual excellence, and 
has used certain copyrighted designs and the above trade name to acquaint 
the public with the flour, so that it has become widely known as of unusual 
excellence and as of higher price than the ordinary patent flour, and that 
large quantities of it are sold in Seattle and King County ; that it is necessary 
to operate the mill to its full capacity in order to continue the business at a 
proflt ; that the flour is sold in all of its markets in constant and keen competi- 
tion with many other brands of patent flour of all qualities, . and that the 
quantity of plaintiff's flour so sold is only a very small part of the pure blended 
flour and of the quantity of ordinary patent flour sold in each of such markets ; 
that it is necessary to sell the flour through all retail dealers in each com- 
munity rather than through one or two, as may be profltably done with ordi- 
nary patent flours, so that the good will of the retail dealers is necessary to the 
success of the company; that in order to keep this good will it is necessary 
to maintain a minimum retail price offering a reasonable profit to the retailer ; 
that if the uniform minimum price is not maintained, the reputation of the 
flour will be injured, the good will of the dealers lost, and the plaintiff will be 
prevented from operating its mill at a profit; that the defendant conducts a 
retail grocery store in Seattle, and on or about October 3, 1911, entered into 
an oral contract with the plaintiff, agreeing to purchase from plaintiff a car- 
load of this fiour at the uniform wholesale price, and further agreeing not to 
sell the flour at less than a certain minimum retail price ; that these prices w;ere 
the same as the wholesale and retail prices maintained by the plaintiff and its 
other customers, and permit no more than a reasonable proflt; that, according 
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to the contract, the plaintiflf delivered an installment of the flour on this pur- 
chase, the defendant accepting therewith a written invoice containing the fol- 
lowing stipulation : 

''Retail prices. — Our flour is sold on condition, which is made a part of the 
consideration of. the sale of said goods, that the purchaser, if he retails the 
same, will maintain our fixed minimum retail selling prices, and if he wiiole- 
sales them, they are sold subject to the same conditions. Nothing in the above 
conditions shall prevent the purchaser from fixing the selling price in excess of 
the above lists when cost of transportation or other local conditions necessitates 
the same." 

That since the delivery of the flour to the defendant he has violated the 
agreement by selling the flour at less than the agreed price, and has widely 
advertised such sales, which price, is less than the general retail price of all 
the other patent flours so sold in Seattle and the State of Washington ; that his 
purpose in so doing is to attract customers to his store, and that he has 
threatened to continue this practice ; that the defendant's action in this respect 
is causing damage to the plaintiff by injuring the repuation of the flour with 
the public and destroying its sale to retailers in Seattle and throughout the 
State; that by reason of defendant's actions other retailers are threatening to 
follow his example, which will curtail the sales of the flour and cause irrepar- 
able damage to the plaintiff ; that it has already decreased the sales of the flour, 
by rendering it unpopular with the retailers, to the plaintiff's damage in the 
sum of $1,000; that the plaintiff has no adequate remedy at law; the defendant 
demurred to the complaint upon the ground that it does not state a cause of 
action, and that the court has no Jurisdiction of the subject matter. The de- 
murrer was sustained, and the plaintiff electing to stand upon its complaint, 
the action was dismissed. The plaintiff appeals. 

A single question is presented: Has a manufacturer who has given a reputa- 
tion to particular goods which he creates the right to fix in his contract of sale 
to retailers a reasonable minimum price at which those goods shall be sold to 
consumers? 

It may be premised as a postulate that a manufacturer who has imparted a 
reputation to his goods may lawfully employ any means to secure the legiti- 
mate benefits of that reputation not inhibited by statutory enactment or inimi- 
cal to a sound public policy. 

It Is not claimed, on the other hand, that the contract in question is inhibited 
by any statute of this State. No question of interstate commerce is involved. 
We are therefore not here concerned with the Sherman antitrust act. Nor 
is it claimed, on the other hand, that the fact that the article sold was under 
a trade name or in a trade dress, or the fact that it was manufactured by a 
patented process affords the contract any immunity from invalidity which it 
would not otherwise possess. These things must be regarded as immaterial 
to this discussion. No question of public-service corporations is involved. 
What we shall say has no application to contracts of corporations charged 
with public functions or duties as such. 

The question is thus reduced to the inquiry whether at common law the 
contract here involved is violative of any canon of public policy. In consider- 
ing this question much confusion may be avoided by marking the distinction 
not always observed in the adjudicated cases between these contracts which, 
since the earliest history of the law on the subject, have been designated as 
"contracts in restrain of trade," and those more correctly designated as "con- 
tracts in restrain of competition." The term " contracts in restraint of trade " 
has so long been applied to undertakings not to pursue a particular profession, 
trade, or business, and has so thoroughly acquired that conventional signifi- 
cance as to render its use in any other connection confusing. The rules relat- 
ing to such contracts are of long standing and thoroughly established. Such 
contracts are valid only when restricted as to time and to place, and when rea- 
sonably necessary to the protection of the party in whose interest tliey are 
made. Conversely stated, such contracts, when without limit as to time or 
place, are invalid. (Long v. Towl (Mo.), 97 Am. Dec., 355.) The broader 
doctrine inhibiting as contrary to public policy all contracts which by any 
other means tend unreasonably to restrict competition is of much more recent 
development, and is much less thoroughly settled. This doctrine has to do 
with the rules of public policy relating to control of markets. (See note to 
Harding v. American Glucose Co. (111.), 74 Am. St. 'Rep., 238, 239; Noyes, 
Intercorporate Relations, 366; 2 Eddy, Combinations, 719, 722; Cooke, Combi- 
nations, Monoi)olies, and Labor Unions (2d ed.), 160.) This broader doctrine 
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is primarily directed against monopoly in any form, and seeks to protect the 
public interest by holding invalid all contracts by which monopoly of a given 
market may be either created or sustained ; or, as such, made profitable to its 
beneficiaries, where the right to make them is not incidental to a legal mo- 
nopoly such as is accorded by the patent laws. With these last we are not 
here concerned. It is manifest that in case of such contracts the public in- 
terest is not conserved by mere limitations either as to time or place. The 
public interest can only be secured by a prohibition of all contracts having a 
tendency to create or foster monopoly by a control of any given market 
(Noyes, Intercorporate Relations (2d ed.), 357.) Since limitations of time and 
space do not serve as the test of the validity of contracts in restraint of compe- 
tition, the test must be sought in the reason which underlies the rule of public 
policy. It must be found in the tendency of the given contract to control the 
given market. If the contract has that tendency, it is against public policy; 
if it does not have that tendency, it is not. In applying this test the public 
interest is always the first and controlling consideration. A contract or combi- 
nation creating a general, that is to say, complete restraint or restriction, how- 
ever slight, within a given market, is essentially invalid, because it must either 
result from or tend to produce a monopoly. Its inevitable tendency is to de- 
stroy competition. Under an economic system founded upon competition every 
general restriction — that is, every restriction covering all or a controlling frac- 
tion of a given commodity — is essentially unreasonable. It is not fairly neces- 
sary to the protection of the manufacturer. Having a monopoly, he needs no 
protection. It is not in any sense beneficial to the public, because it does not 
tend to create an incentive to increased excellence of product in order to main- 
tain the better price, but because of the monopoly has a contrary effect. 

And again, when the contract fixing the price is not ancillary to some main 
lawful contract the sole object of the contract is to restrain competition and 
enhance prices, and its only tendency is to control the market. It is therefore 
invalid because of this tendency, without reference to its resonableness In 
other particulars. In such a case there is no main lawful purpose to subserve 
which partial restraint is permissible, hence nothing by which to measure the 
reasonableness of the restraint. Its only measurable tendency would be to 
create a monopoly. Such a contract is therefore invalid. 

United States v. Addyston Pipe & Steel Ck)., 85 Fed., 271. 

State V. Duluth Board of Trade (Minn.), 121 Fed., 395. 

But it does not follow that every contract restraining competition as to an 
Insignificant part of the total of a given commodity in a given market in any 
degree is obnoxious to public policy. At common law contracts containing 
limited restrictions on competition as incidental to some main contract and not 
entered into for the sole purpose of suppressing competition or controlling the 
market are not always and necessarily invalid. (2 Eddy, Combinations, 723.) 

"A monopoly created by the Crown seems to have been necessarily illegal, 
and, subject to the limitations hereafter considered, the same seems true of 
what is strictly a monopoly; that is, a complete restriction upon competition 
resulting from the acts of individuals. But, however it may have been as to 
restrictions upon competition created by the Crown, it seems clear enough that 
not all restrictions upon competition resulting from the acts of individuals are 
illegal. This results from the view that seems to be generally accepted, that 
the economic effects of a restriction upon competition are not necessarily evil; 
in other words, the unrestricted competition results in economic evils capable 
of prevention or removal by some degree at least of restriction upon such com- 
petition. A different view of such economic effects has, however, led to 
Judicial declaration in sweeping condemnation of any restriction upon compe- 
tition, though, as may readily be inferred, there is no decision to that effect." 

Cooke, Combinations, Monopolies, and Labor Unions, 118. 

State V. Duluth Board of Trade (Minn.), 121 N. W., 395, 410. 

See also Noyes, Intercorporate Relations (2d ed.), 336. 

1 Eddy, Combinations, 307-324, inclusive. 

Harriman v, Menzies (Cal.), 35 L. R. A., 318. 

Oakdale Mfg. Co. i;. Caret, 18 R. I., 484 

State V, Eastern Coal Co. (R. I.), 70 Atl., 1. 

Lanyon v. Garden City Sand Co. (UL), 79 N. E., 313. 

Partial restrictions have been held valid where the restraint was in different 
particulars. For example: The contract may limit the vendee's right of sale 
to a certain territory — a restriction as to place. (Phillips v. lola Potland 
Cement Co., 125 Fed., 593.) 
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It may provide that the vendee deal exclusively with the veoder and only 
In articles of the vender's manufacture — a restriction as to person. 

Brown v, Rounsavell, 78 111., 589. 

Wood Mowing & Reaping Co. v. Greenwood Hardware Co., 75 S. C, 378. 

Ferris i;. American Brewing Co. ( Ind. ) , 58 N. E., 701. 

Butterick Publishing Co. t?. Fisher (Mass.), 89 N. E., 189. 

Again, the restriction may be as to the price which the retailer must charge 
for goods purchased from the manufacturer — the case here involved. 

Elliman, Sons & Co. v, Carrington & Son, 2 Ch. Div., 275. 

Walsh V, Dwight, 58 N. Y. S., 91. 

Grogan v. Chaffee (Cal), 105 Pac, 745. 

Commonwealth v, Grinstead, 111 Ky., 203. 

The foregoing authorities make it clear that the courts now generally recog- 
nize as th basis of the rule of public policy against restraints on competition 
the t«idency to create a monopoly. It is manifest that a restriction of competi- 
tion between the owners of an insignificant part of the entire supply of a given 
commodity in a given community could not create a monopoly nor injuriously 
affect the public. It is equally clear that the restriction need not be a complete 
restriction covering the entire supply of a given commodity- in order to injuri- 
ously affect the public, but, unless It be held that every restriction is per se 
illegal, where are we to draw the line? Obviously, the answer must be found 
in the facts of each particular case. If, considering all of the circumstances, 
hicluding the character of the business, the necessities of the parties, the exist- 
ence of other contracts, if any, of the same character, the restriction results or 
tends to result in a substantial control of the supply or price of a given com- 
modity within a given area by a single dealer or a few dealers, or by what 
amounts to a combination of all of the dealers, the contract is invalid. Sub- 
stantial control of a market by one or a few is, of course, as injurious to the 
public as an absolute control. Wherever, therefore, there exists a monopoly 
or combination, or the contract creates or tends to create a monopoly or such 
approximation to monopoly as to practically bar others from entering the field 
by the chance of failure, a contract fixing retail prices is void as essentially 
injurious to the public. 

"It is not essential, however, to the control of the market, within the rule, 
that it should be complete. Practical control is sufficient; and this does not 
imply an absolute elimination of competition. 

"On the other hand, a mere restriction of competition does not give control 
of the market and is not unlawful. The commercial maxim, * Competition is 
the life of trade,' while not adopted as a maxim of jurisprudence, finds a place 
in many decisions, and the language of the courts is often broad enough to in- 
clude, as opposed to public policy, every combination in restraint of competition, 
regardless of degree. But the weight of authority — as well as sound prin- 
ciple — supports the view that every combination restricting competition is not 
invalid — that restriction, to be unlawful, while not necessarily amounting to 
total suppression, must give substantially the control of the market. 

" Just where the line is to be drawn between a lawful and unlawful restric- 
tion of competition — ^just what restriction is practical suppression — must de- 
pend largely upon the facts and circumstances of each case. As said in Hoff- 
man V, Brooks, a case not officially reported : * Those engaging in any trade or 
business may, to such limited extent as may be fairly necessary to protect their 
interests, enter into agreement which will result in diminishing competition 
and increasing prices.' Just the extent to which this may be done the courts 
have been careful not to define, just as they have refused to set monuments 
along the line between fairness and fraud." 

Noyes, Intercorporate Relations, 356. 

Cooke, Combinations, Monopolies and Labor Unions, 120. 

As exemplifying that the facts in each case must determine the effect of the 
contract, and that practical control of the market or any approximation to 
monopoly marks the line between valid and invalid restrictions, see the follow- 
ing decisions: Harriman v, Menzies, supra; Walsh v, Dwight, supra; Oakdale 
Mfg. Co. V, Garst, supra ; Phillips v, lola Portland Cement Co., supra ; Marsh v. 
Russell, 66 N. Y., 288 ; Export Lumber Co. v. South Brooklyn Sawmill Co., 67 
N. Y. S., 626; U. S. v. Nelson, 52 Federal, 646; State v, Duluth Board of Trade, 
supra ; Meredith v. New Jersey Zink & Iron Co., 37 Atl., 539. 

The fact that the circumstances of each particular case and the situation of 
the parties, in addition to the effect on the public welfare must be considered, 
and that of all circumstances, the dominant consideration is the welfare of the 
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public, makes it difficult to state by definition, except in the broadest way, any 
rulfe for determining the validity of any such contract as that here involved. 
Perhaps the following is as near a complete definition as we can formulate 
from the adjudicated cases : Contracts fixing prices as incidental to some main 
contract, and involving less than a controlling part of a given commodity in a 
given market, not proceeding from, nor tending to create, or to maintain a 
monopoly, will be sustained when the restriction is, under the circumstances of 
the particular case, reasonable in reference to the interests of the parties, and 
reasonable in reference to the interests of the public; that is to say, when the 
price fixed is fairly necessary to the protection of the covenantee, and fair to 
the public in that it furnishes only a reasonable profit to the contracting parties. 
Lacking these elements, such contracts are invalid as contrary to public policy. 
As said by Lord Macnaghten in Nordenfelt v, Maxim-Nordenfelt Co. (1894, 
App. Cas., p. 565) : 

** The true view at the present time, I think, is this : The public have an in- 
terest in every person's carrying on his trade freely ; so has the individual. All 
interference with individual liberty of action in trading, and all restraints 
of trade of themselves, if there is nothing more, are contrary to public 
policy, and therefore void. That is the general rule. But there are excep- 
tions; restraint of trade and interference with individual liberty of action 
may be justified by the special circumstances of a particular case. It is a 
suflicient justification, and indeed it is the only justification, if the interests 
of the reasonable — reasonable; that is, in reference to the interests of the 
parties concerned and reasonable in reference to the interests of the public, 
so framed and so guarded as to afford adequate protection to the party in 
whose favor it is imposed, while at the same time it is in no way injurious to 
the public." 

And again, as said by Mr. Justice Hughes in Dr. Miles Medical Co. v. Parke 
& Sons Co. (220 U. S., 373, 406) : 

"To sustain the restraint it must be found to be reasonable, both with re- 
spect to the public and to the parties and that it is limited to what is fairly 
necessary, in the circumstances of the particular case, for the protection of the 
covenantee. Otherwise restraints of trade are void as against public policy." 

Measured by our definition which, as it seems to us, is as stringent as any 
fair construction of the authorities will sustain, the facts and circumstances as 
alleged in the complaint disclose no sinister purpose in the contract pleaded, nor 
any tendency inimical to the public interest. It may be objected that, since 
protection against general restriction is the basis of the rule of public policy, 
then if a general restriction is brought about by all, or nearly all, of the dealers 
in a given commodity in a given area making contracts of the same character 
with all retailers, the public interest is injuriously affected! just as if ther^ 
were an actual combination or contract creating or approximating a monopoly. 
The possibility of such a result as a mere coincidence, however, is too remote 
to furnish a reason for declaring the contracts of a single manufacturer who 
has no monopoly or approxmation thereto void. If a controlling number of 
manufacturers or wholesale dealers in a given commodity should make identical 
contracts with the retailers of that locality, it would doubtless be the result of 
an agreement, secret, or otherwise, between them, and all such contracts would 
be invalid as in aid of a combination in restraint of competition. The coin- 
cidence would almost be conclusive evidence of the illegal combination, and 
sufficient basis for declaring all of the contracts void. No such condition, 
however, is presented by the record before us. 

Such a contract as that here in question is of interest to the public only where 
the whole of a given commodity, or a measurable approximation to the whole 
of that commodity is in the control of one of the contracting parties, or of some 
combination of which he Is a member or which dictates his policy. It is a 
monopoly, either actual or approximate, hence potential, against which the 
public interest is arrayed, not a fair reward to individual effort and initiative, 
which is an essential to competition as a competitive price. In the absence of a 
monopoly, either actual or potential, as above defined, a contract fixing retail 
prices to the consumer can not have an effect appreciably inimical to the public 
interest because it can not fix prices at an unreasonably high figure without 
defeating its own purpose by either signally failing to maintain the fixed price, 
or putting the individual manufacturer out of business. In either case, it falls 
to restrict competition. Either the consumers will not buy the product at the 
price fixed, or if they do, the high price will stimulate competition in produc- 
tion and the price will inevitably fall. The given manufacturer will thus be 
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compelled to accept one or the other alternative. He must either fix the price 
to cover only a reasonable profit or he must retire from business, and this 
for the simple reason that, in the absence of a monopoly either actual or poten- 
tial, of the entire supply, the natural conditions of trade will defeat any at- 
tempted restriction of competition. Under our present competitive system, the 
public is as vitally interested in the maintenance of competition in the excel- 
lence of the product as It is in competition of prices. The one is as essential to 
value received at any price as the other is to a reasonable price for any value. 
Lacking either, the public will eventually be the loser, either in quality of 
product or in enhancement of price, which comes to the same thing. No sound 
public policy will insist upon the complete sacrifice of competition in one of these 
elements to competition in the other. A monopoly, however, either complete 
or approximate, tends to the destruction of both, hence is on all scores, against 
public policy. But where a given product is not in the hands of one man or a 
combination of men there is no monopoly, either actual or proximate, and the 
public has no interest hostile to a contract by a single manufacturer among 
many, intended and reasonably calculated to enable him to maintain an unusual 
standard of excellence in that part of the aggregate of the given product which 
he puts out. On the contrary, the public interest so far as it is touched by the 
contract is in sympathy with it, because served by it 

Applying the principles which we have developed from the cases, it seems clear 
that this contract is valid. The facts alleged negative the idea of any existing 
monopoly in the appellant, and the contract has no tendency to create one. The 
retail selling price was first fixed merely as ancillary to the contract of sale to 
the respondent. The fixing of the price was reasonably necessary to protect 
the appellant and reasonable as applied to the public, in that it provides only 
for a fair profit. Fairly considered, the contract, while slightly restricting 
competition, is primarily intended to promote competition by enabling the ap- 
l^ellant to compete with other high-grade fiours while maintaining the excellence 
of its product. As said by the Supreme Ctourt of California in a case closely 
parallel to that before us, Gregan v. Chaffee, supra : 

" Under these circumstances we see no reason why the contract alleged by 
the plainiff should not, as between the parties to it, be held to be valid. It 
violates no canon of public policy. By its terms the buyer is not precluded from 
engaging in any lawful trade. He may sell other olive oil at any price and on 
any conditions satisfactory to him. The producer was, in the first instance, 
under no obligation to sell his oil, and when he did sell it had the right to 
exact, as part of the consideration for the sale, a promise by the purchaser 
that he would not sell it at less than a stipulated price. There is nothing either 
unreasonable or uolawful in the effort by a manufacturer to maintain a stand- 
ard price for his goods. It is simply a means of securing the legitimate benefits 
of the reputation which his product may have attained. Contracts similar to 
the one under discussion have been considered in a number of cases, and have 
generally been upheld where, as here, they had no tendency to create a 
monopoly." 

After citing and reviewing many authorities, the opinion continues: 

" The necessary result of what we have said is that the complaint must be 
held sufficient. It is alleged that the defendant bought oil under an express 
agreement that he would not sell it at less than given prices, and that he had 
sold and threatened to sell it at less than such prices. This is a violation of 
plaintiflCs rights under this contract. Whether this contract could be enforced^ 
against persons who might come into possession of plaintiff's oil, with notice 
of the restriction imposed by him on its sale, but without having made any 
direct agreement to respect such restriction, is a question not here presented. 
(See Garst v. Hall & Lyon Co., 179 Mass., 588; 61 N. B., 219; 65 L. R. A., 631.) 

In Walsh v. Dwight, supra, the New York Supreme Court, touching a con- 
tract closely analogous to that here Involved, said: 

" It is difficult to see upon what ground it can be claimed that such a contract 
is illegal. That the defendants would have the right to establish agencies for 
the sale of their goods, or to employ others to sell them, at such prices as the 
defendants should designate, can not be disputed. Nor can it be that a manu- 
facturer of merchandise can not agree to sell to others upon condition that 
the vendees in selling at retail should charge a specified price for the goods 
sold or should sell only the manufactured product of the manufacturer. If a 
dealer in articles of this kind, for his own advantage, agrees to confine his busi- 

4187a— VOL 
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ness to a particular line of goods, or agrees with the manufacturer to charge 
4X particular price for the articles which he sells in his business, such an agree- 
ment is not illegal, as in restraint of trade, or as tending to create a monopoly, 
'as there is nothing in the agreement to prevent others from engaging in the 
business or the manufacturers of other articles from selling their products to 
anyone who Is willing to buy." 

In Commonwealth v. Grinstead (111 Ky., 203), notwithstanding the existence 
of a statute expressly prohibiting any person, firm, or corporation doing busi- 
ness in Kentucky from entering into any pool, trust, combine, agreement, con- 
federation, or understanding with any other person, firm, or corporation for 
the purpose of regulating, controlling, or fixing prices, the court upheld the plan 
•of fixing minimum retail prices of certain brands of goods of established 
reputation by contracts between the manufacturer and retailer, on the ground 
that there was no concerted action among the manufacturers, since the price 
was fixed by each manufacturer on his own product only. 
The English courts maintain the same doctrine. 
Elliman v. Carrlngton, supra. 

National Phonograph Co. v, Edison-Bell Consol. Phonograph Co., 1908, 1 Ch. 
DIv., 335. 

That the tendency to monopoly, complete or substantial, is the real test in nil 
<!ases involving the restraint of competition is demonstrated by cases involving 
labor unions. Independent of statute, the test of legality as to contracts or 
x'ombinations in restraint of competition is the same for sellers of merchnndise 
as for sellers of labor. This, so far as we are advised, has never been judicially 
<!hallenged. 

"On principle, it is not apparent why the legality or combination among 
-employees as such should be subjected to any different test from that applied 
to combinations among employers as such or among tradesmen as such." 
Cooke, Combinations, Monopolies, and Labor Unions, sec. 52. 
27 Cyc, 904. 

Harrlman v. Hensles, supra. 

Milwaukee Masons and Builders* Association v, Niezerowski (Wis.), 70 N. 
W., 166. 
GatEOw V. Buenlng, 106 Wis., 1. 

Frosllch V. Musicians' Mutual Benefit Association, 93 Mo. App., 383. 
O'Brien v. Musical, etc.. Union (N. J.). 54 Atl., 150. 
Folsom V. Lewis (Mass.), 94 N. B., 316. 
More V. Bennett (111.), 29 N. E., 888, 891, 892. 

It would seem that the doctrine which would hold the contract here involved 
a contract or combination in illegal restraint of competition, carried to its 
logical extent, would render illegal practically every trades union or labor 
union in the country. The courts should be ^ow to adopt a rule of such far- 
reaching results. Such unlens or associations fior the purpose of maintaining 
'wages are now universally recognized as legal. 
24 Cyc, 819, 6. 

The respondent relies solely upon the following decisions : 
Parke & Scms Co. v. Hartman, 153 Fed., 24. 
Bobbs Merrill Co. v. Straus, 28 Sup. Ct. Rep., 722. 

Dr. Miles Medical Co. t?. Parke & Sons Co., 220 U. S., 373, affirming the de- 
^sion of the circuit court of appeals in 164 Fed., 803. 

The decisions in Parke & Sons Co. v. Hartman is not necessarily in antag- 
"onism to the views here expressed. That case involved a monopoly. It holds 
that there is no such analogy between the statutory monopoly accorded by the 
Xmtent laws and the monopoly resulting from the sole possession of a trade 
secret as to make it lawful to protect the latter by contracts or notices fixing 
the retail price, as is permitted in the case of patented articles. The opinion is 
xlevoted largely to a demonstration of the proposition, which we deem unques- 
tionably sound, that the owner of a secret formula fdr the manufacture of a 
proprietary medicine, though he may protect the secret by contract against its 
•disclosure, can not protect the profits resulting from his monopoly in the manu- 
factured article (in that case Peruna), by contracts or notices fixing a mini- 
mum price at which tlie jobbers and retailers shall sell it. That the effect of 
the contracts there involved was an absolute prevention of any competition In 
prices, a complete or general restriction as to Peruna, because of their appli- 
tjation to the whole supply of that article on the market, is shown by ttie 
-opinion, where it is said: - •> », 
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. "Thus all room for competition between retailers who supply the public is 
inade impossible. If these contracts leave any room at any point of the Une 
for the usual play of competition between the dealers in the product marketed 
by complainant, it is not discoverable. Thus a combination between the man u^ 
facturer, the wholesalers, and the retailers to maintain prices and stifle com- 
petition has been brought about. It is true that the complainant Is not in a 
combination with other makers of Peruna. There are no others. If there 
were there would not be a complete or general restraint, for it might then 
happen that these others, not being bound by any covenants, could supply the 
public. If the supply to come from them was adequate for the public demand, 
the public might b.e in no wise affected." 

That the learned Judge who wrote the opinion recognized the validity of sucU 
contracts as between the actual contracting parties, where no monopoly was 
involved, and when merely ancillary to some main contract, and reasonably 
necessary to the protection of the retained business of the covenantee, is also 
evident from the following language, which further distinguishes that case from 
the one before us: 

" Looking to the averments of the bill as a whole and to the scheme of busi- 
ness as disclosed by the contracts themselves, we can not escape the conclusion 
that the covenants restricting sales and resales have as their prime object the 
suppression of competition between those who buy to sell again. Any benefit 
to the retained business to result from them is manifestly but an incident af 
the main purpose, which is to benefit his vendees and sub vendees by breaking 
down their competition with each other. Restraints which might be upheld if 
ancillary to some principal contract can not be enforced if when unmasked 
they appear to be the main purpose of the contract, and not subordinate. The 
covenants in the contracts signed by the retailers are not even collateral to any 
sales by the complainant, but to^ales made by the wholesalers. Although they 
run to the complaint, their prime purpose is neither the protection of the 
retained business of the complainant nor of the wholsaler, but only to prevent 
competition between retailers. Covenants protecting the seller of property 
against the competition of the buyer, by its use against the business retained 
by the seller, which are upheld, if not wider than necessary for that purpose, 
have been covenants where the main purpose has been to protect the seller him- 
self against competition directed against his retained business." 

The opinion, when fully considered, fairly recognizes every principle herein- 
before developed from the authorities as sustaining the contract here Involved. 

In Bobbs-Merrlll Co. v. Straus It was held that the sole right to vend a copy- 
righted book secured by the United States statute to the owner of the copyright 
does not include the right to impose, by a mere notice printed on the same page 
with the notice of copyright, a limitation as to the price at which the book shall 
be sold at retail by future purchasers with whom there is no privity of contract. 
The distinction from the case in hand Is too plain to require further comment. 

Nor do we deem the decision of the United States Supreme Court In Dr. Miles 
Medical Co. v, Parke & Sons Co. controlling on the facts here presented. In 
that case the bill alleged »the manufacture of certain proprietary medicines 
under secret formulae and processes, and the sale thereof under trade-marks and 
trade dress; that to prevent injury to its business by the sale of its medicines 
at cut prices, complainant had adopted a dual system of contracts controlling 
the sale and resale of Its product; that the system contemplated consignments 
to wholesale dealers permitting them to sell only to other contracting wholesale 
dealers and retail dealers who had also contracted with the complainant to 
sell its goods at fixed prices; that the defendant, refusing to enter into a con- 
signment contract, had Induced complainant's wholesale and retail agents, by 
means of fraudulent representations, to violate their contracts and sell goods 
of complainant's manufacture to the defendant, with the Intention of selling 
such goods at cut rates to attract customers for other merchandise. An Injunc- 
tion against this practice was sought. It appeared that consignment contracts 
had been made with over 400 jobbers and wholesalers, and retail-agency con- 
tracts with 25,000 retail dealers In the United States. The court refused relief 
on the ground that, by its system of interlocking restrictions, complainant 
sought to control not only the prices at which Its agents might sell Its product, 
but the prices for all sales by all dealers at wholesale or retail, whether pur- 
chasers or subpurchasers, and thus fix the amount which the consumer shall 
pay, eliminating all competition. The court held that such a system amounts 
to a restraint of trade, and Is Invalid both at common law and under the 
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Sherman Antitrust -ct. It will be noted that the system there Involved had 
no purpose, save to create and perpetuate a monopoly which, under any view 
of the authorities, is invalid. While certain expressions In the opinion might 
appear contrary to the views we have expressed, the opinion expressly states 
that the mere fact that some restraint results does not necessarily render the 
contract Invalid, and clearly recognizes the principles upon which the contract 
here Involved must be held valid. Mr. Justice Hughes, speaking for the court, 
uses the following language : 

" With respect to contracts In restraint of trade, the earlier doctrine of the 
common law has been substantially modified In the adaptation to modem con- 
ditions. But the public Interest Is still the first consideration. To sustain the 
restraint It must be found to be reasonable, both with respect to the public and 
to the parties, and that it is limited to what is fairly necessary, in the circum- 
stances of the particular case, for the protection of the covenantee. Otherwise 
restraints of trade are void as against public policy. As was said by this court 
in Glbbs v. Baltimore Gas Co. (130 IT. S., p. 400) : * The decision in Mitchell v. 
Reynolds (1 P. Wms., 181; S. C. Smith's Leading Cases, 407, seventh Eng. Ed.: 
eighth Am. Ed., 756) Is the foundation of the rule in relation to the Invalidity 
of contracts In restraint of trade; but as It was made under a condition of 
things and a state of society different from those which now prevail, the rule 
laid down is not regarded as infiexible, and has been considerably modified. 
Public welfare Is first considered, and If it be not involved, and the restraint 
upon one party is not greater than protection to the other party requires, the 
contract may be sustained. The question Is whether, under the particular cir- 
cumstances of the case and the nature of the particular contract Involved in it, 
the contract Is or Is not unreasonable. (Rousillon v. Rousillon, 14 Ch. D., 351; 
Leather Cloth Co. v. Larsont, L. R. 9, Eq. 345.)' " 

The cases upon which the respondent relies are all reviewed and distinguished 
from a case such as that here presented In Ghiarardelll v, Hunsicker (Cal., 128 
Pack., 1041). 

We do not hold that a mere notice printed on the packages or bill of lading. 
In the absence of express contract to be bound by such notice, would be sufll- 
cient to create a valid restriction of the sale price, however unobjectionable. 
We do not hold that a manufacturer would have the right, by any such notice, 
to pursue his product into the hands of third parties and fix their selling 
price. The right, where it can be exercised at all, rests in contract; and It 
would seem that the contract should be held binding upon the parties to it, 
except where the breaking of the contract is Induced by the fraud of the third 
party. As observed in Dr. Miles Medical Co. v. Parke & Sons Co., supra : 

" Whatever right the manufacturer may have to protect his control beyond 
his own sales must depend not upon an Inherent power Incident to production 
and original ownership, but upon agreement." 

See also Garst v. Hall & Lyon Co. (179 Mass., 588) and Bobbs-Meriill Co. 
V. Straus, supra. 

Finally, it seems to us an economic fallacy to assume that the competition 
which in the absence of monopoly benefits the public is competition between 
rival retailers. The true competition Is between rival articles, a competition 
in excellence, which can never be maintained if, through the perfidy of the 
retailer who cuts prices for his own ulterior purposes, the manufacturer is 
forced to compete in prices with goods of his own production, while the retailer 
recoups his losses on the cut price by the sale of other articles at or above their 
reasonable price. It is a fallacy to assume that the price cutter pockets the 
loss. The public makes it up on other purchases. The manufacturer alone is 
Injured, except as the public is also injured through the manufacturer's inabil- 
ity, In the face of cut prices, to maintain the excellence of his product. Fixing 
the price on all brands of high-grade fiour is a very different thing from fixing 
the price on one brand of high-grade flour. The one means destruction of all 
competition and of all Incentive to Increased excellence. The other means 
heightened competition and Intensified incentive to Increased excellence. It will 
not do to say that the manufacturer has not interests to protect by conract In 
the goods after he has sold them. They are personally Identified and morally 
guaranteed by his mark and his advertisement. (Mazettl v. Armour & Co., 33 
Wash., Dec. 433.) His reputation as a manufacturer, one of his chief assets. 
Is bound up In them. The attitude of the respondent, who has willfully vio- 
lated his contract, presents no equities in his favor. The allegations of the 
complaint show that the public interests will in no wise suffer from an enforce- 
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ment of tlie ccmtract As between the iiarties, tlie appeUant is entitled to the 
relief for which he pmya 
The jiid£?iient is reyersed. 

Blijs, /. 
We c<Micar: 

Cbob, C. J. 
GOSE, /. 
Ghadwick, J. 
Main, /. 
Moxmr, /. 

MOBRIS, J, 

Pabkeb. J. 

German Decisions. 

[Translatioii.] 

[19.U. 2280.06. 32.1 

IN THE NAME OF THE KING. 

In the matter of the firm of A. Jandorf & Co., of Berlin, Belle-Alliancestr, 1/2, 
plaintiffs and appellant plaintiffs; attorneys in charge, RechtsanwSJte 
Justizrat Ck>hn and Dr. Selblger, of Berlin, Motzstr. 68, against the Incorpo- 
rated Association of Mannfacturers of Branded Article, of Berlin, KQnigsstr. 
55, repres^ited by its managing committee. Judge of the Tribunal of Ck>m- 
merce Fritz Heinmann, of Cologne, and the director. Dr. Hans Rosemann, of 
Berlin, Bfiulowstr. 57, def aidant and appellant defendant ; attorney in charge, 
Rechtsanwalt Dr. Max Gabried, of Berlin, K5nigstr., 55, the 19th " Zivilsenat " 
of the Konigl. Kammergerichts in Berlin, following the verbal debate of 
October 25, 1906, in which the Senatsprasident Giinther and tbe Kamnier- 
gerichtsrate, Dr. Kanola, Pohlmann and Dr. Ritter, as well as the Lands- 
gerichtsrats Dr. Schlossning, tooli part, has found : 

The appeal of plaintiffs against the judgment of the Zivilkammer 12a of 
the Koniglichen I^ndgerichts I in Berlin, published February 28, 1906, is 
thrown out. The costs of the suit are to be borne by plaintiffs. 

situation of facts. 

The defendant association, which includes about 60 members, manufacturers 
of pharmaceutical, toilet, and food products, a list of which members has been 
tendered and incorporated in folio 33 of the records, to which reference is 
herein made, has for its objects to regulate, both in the jobbing and in the 
retail trade, the sales of the branded articles manufactured by its members, 
and particularly to prevent that the said articles be sold below the price fixed 
for each of them. In view of this aim, the by-laws of the association provide : 

(1) The manufacturers sell their branded articles and allow third parties 
to sell them only on the condition that the jobbers as well as the retailers 
strictly observe the determined selling terms, and particularly the minimum 
selling prices. 

(2) In case a dealer should not conform to the terms, and particularly to the' 
minimum price, attached to the sale of the branded article even of one member 
only of the association, it will be the right of all members toward that dealer 
and their duty toward the association to stop immediately all and any deliveries 
to the delinquent, even on existing contracts. 

In January, 1905, the association made the following announcement in about 
20 trade papers: 

"In order to fight against unfair competition, and particularly against price 
cutting, and to maintain and promote fair trade, the association has taken the 
following decision : 

"* Members of the association covenant reciprocally that any jobber or re- 
tailer who does not observe the price and terms of branded articles of even one 
member only will be barred from delivery of all articles of all members. This 
applies also to the case in which the obligation to observe prices and terms, 
was not expressly imposed upon the dealer. 

" * This is to serve as a public notification.' " 
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Manufacturers, who a.e members of the association, asli the buyers to give 
them a written declarntion (revers) by which the latter agree to maintain the 
minimum selling price. 

Now, the articles of two members of the association — " Bergmann's Zahn- 
pasta," of the firm of A. H. A. Bergmann, of Waldheim, Saxony, and " Kaisier- 
Borax," of the firm of Henrich Macli, in Ulm — were sold by the plaintiffs in 
their department stores below the regular fixed price of 50 pfennigs, namely, for 
45 pfennigs. 

Consequently, the defendant association accordingly wrote on February 7, 
1905, to the plaintiffs, first only about Bergmann's Zahnpasta, demanding that 
in future the regular minimum price be observed, and asking for a declaration 
to that effect to be given within eight days. The plaintiffs refused to consider 
this demand, pointing out that other department stores were selling that same 
Zahnpasta even cheaper than they. Asked by the association to give the names 
of such firms, the plaintiffs wrote, February 16, 1905, that they did not feel 
like giving Information against anyone, bht that they would keep to the regula- 
tion original price when other dealers would do the same. 

Meantime, on February 15, 1905, the association made the same demand of 
the plaintiffs regarding Kalser-Borax as they had made before with regard to 
Bergmann's Zahnpasta, but hi this case also it received a negative answer, dated 
February 18, 1905. On February 21 the association Informed the plahatlffs that 
It had been promised by another big department store that the price would be 
thereafter observed; it asked the plaitlffs to follow suit. The plaintiffs an- 
swered, February 23, 1905, that they would first make sure whether their com- 
petitor would comply with the wishes of the defendant and then they would do 
so, too. 

Thereupon the defendant sent as "printed matter" to all jobbers who could 
come into consideration as sellers of branded articles of the description of the 
two articles In question a circular, dated April, 1905, bearing the title " Selling 
interdiction," and marked, both on the envelop and the circular Itself, " Confi- 
dential," "Personal." This circular, certified copy of which Is attached to folio 
9 of the records, contained the names of the firms which, although they had 
been warned, kept on selling lower than at the regular prices branded articles 
of the members of the association, and the Interdiction to deliver any and all 
branded articles of any and all members of the association to thfe firms named 
in this selling Interdiction list, No. II, as long as the association did not raise 
this selling Interdiction. 

The name of the plaintiffs was In the above list. 

Plaintiffs considered the action of the defendant as an Illicit act directed at 
them In the sense of paragraphs 823, 824, 826, B. G. B., and make motion that 
the court decide : 

I. That the defendant be ordered, under a penalty of 300 marks for each Infrac- 
tion, to refrain from the publication of selling Interdiction lists applying to 
plaintiffs — (a) on principle, generally; (6) subsidiarily. In a general way, with 
the exception of Bergmann's Zahnpasta and Kalser-Borax; (c) to specifically 
Inform Its members that the selling Interdiction as appearing on the selling 
interdiction list II Is null and void and raised. 

II. That the defendant be condemned to pay to the plaintiffs the amount of 
damages — to be determined later on — ^whlch have been caused to them by the 
sending out of the selling Interdiction list and by the enforcement of the general 
selling Interdiction on branded articles. 

As motives plaitlffs give: 

That the selling Interdiction used toward them by the defendant is not only 
unjustified but goes, economically speaking, beyond the limits of what Is per- 
missible. Outside of the fact that no conditions of price had been Imposed 
upon the plaintiffs, the price of 50 pfennigs is fixed in quite an arbitrary way, 
and is, In fact, about 10 times higher than the Intrinsic value. By selling 
these products 5 pfainlgs cheaper ,plalntlffs merely safeguarded the interests of 
the buying public, and it can not be construed as an unfair business attitude 
nor as regular price cutting. Many .other articles have have never been sold by 
pllntlffs below their regular selling price. Accordingly, the action of the 
defendant, which tends to cut off the source of supply, not only of the two 
interdicted articles, but of all of those which belong to the association is 
Illegal. 

The manner in which the interdiction list was sent to all Jobbers In Ger- 
many, as well as to the 60 members of the association, does not seem admissible. 
The f^ct that open printed matter bears the word "confidential'' does not 
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prove its confidential character, for this mention would only exercise curloftlty 
of strangers and contribute to malie the intended confid«itial communicatiofit 
known to peaple outside. 

The selling interdiction has heavy consequences for the business of the 
plaintiffs. There are so many such protected articles on the market that a 
department store could not possibly exist without them and would, at any rate„ 
puffer a heavy loss. Even special departments, selling exclusively drugs,, 
therefore representing in themselves a special business, have been almost 
paralyzed by the action of the defendant, for the public always asks for 
known protected brands such as the members of the association put out and it 
will not take any substitutes. Plaintiffs have not been able to sell the gooda 
asked for after using up their existing stock, which has meant to them a 
reduction in sales estimated at about 1,000 marks per month for each (rf their 
department stores. To that loss should be added another element which can 
not easily be expressed in figures, viz, the fact ;at when the public does not 
find in a store such as the plaintiffs' a current, well-lmown article there will be^ 
other purchases which it will not make. 

Plaintiffs claim that they are entitled, therefore, not only to the taking oft 
of the present selling Interdiction, but also to the suppression of further 
interdictions in future, and to damages. 

The defendant asks that the claim be waived and answers that there has not 
been any illicit action on its part. 

The argument raised by the plaintiffs of a total business obstruction does 
not fit in the case of department stores, for in such places all possible sorts 
of merchandise are sold outside of the interdicted products. Furthermore, part 
of the brands of the association do not belong to the articles sold by plaintiffs 
because such brands, according to the imperial ruling of October 22, 1901^ 
can only be sold in pharmacies. 

Nor can it be said that an offensive communication has been made in a 
public way. The selling interdiction, in which the words " price cutting " were 
{.voided, is to be considered as confidential information sent to a limited circle 
of individuals, i. e., to jobbers who are permanent customers of the members 
of the association. The steps taken by the association prior to the selling 
interdiction are very cautious ones, and can not be legally attacked. It is 
not the association but, on the contrary, the plaintiffs themselves who have 
acted contrary to public ethics. Plaintiffs, who Imew about the selling terms 
established by the association had, by selling below the usual prices applied 
in other stores, only as object the luring of the public and the creating with 
it of the wrong impression that they (plaintiffs) sold in general cheaper than 
other retail stores. The articles Bergmann's Zahnpasta and Kaiser-Borax 
have been used by plaintiffs in such a manner. In October and November^ 
1905, plaintiffs organized a regular window "parade." They have brought to 
the attention of passers-by huge quantities of Zahnpasta and the exhibit 
cartons were advertised at the prices of 33, 45, and 50 pfennigs instead of at 
the regular prices printed thereon of 40, 50, and 60 pfennigs. 

This system of baiting hurts, of course, the smaller retailers — druggists in 
this particular instance — whose clientele is lured by the department stores. The 
defendant used as protection of the middle-class trade against the ruinous 
price-cutting and bait system of department stores the " revers " system. Such 
has been acknowledged as the standing feature of lawful trading in both 
branches of trade under consideration in this case. Plaintiffs, who did not 
sign such " revers,' could not obtain Bergmann's or Slack's goods except by 
unfair methods and through violation of contract toward the manufacturers on 
the part of third parties. By doing this they act contrary to the views exist- 
ing in the pharmaceutical and toilet article branches — views according to which 
the sale below the prices fixed by manufacturers, and strictly observed by all 
regular trade, is an unfair competition. Since the same danger of price cutting 
threatens all the members of the association, it is to them a matter of self- 
defense to cut off the supply of their branded articles. 

The claim is altogether unfounded, because the defendant has always been 
ready and is still ready to withdraw the selling interdiction as soon as plain- 
tiffs agree to maintain the price in the future; also for the reason that plain- 
tiffs can not show that they suffered any damage. They continued to sell as 
before all branded articles of the members of the association and they them- 
selves bragged that they could get as much of these as they liked, notwith- 
standing the selling interdiction of the defendant. 
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The Landgericht, in its judgment published February 28, 1906, dismissed 
the charge in view of the fact that according to the decision of the Reisgerichts 
Bd., volume 56, page 277, there was no illicit act on the defendant's part. 

Plaintiffs appealed in due form against this judgment, to the contents of which 
reference is herewith made, claiming that the contested judgment should be 
reversed in the sense of the original claim. 

They have, however, in the verbal hearing, made the proposition that it be 
established — that the selling interdiction on the part of the defendant (be it 
in a public or private way, through sending of printed circulars to its members, 
or in any other manner) by which the source of supply of all so-called branded 
articles should be cut off from plaintiffs, is unlawful, and that the defendant 
be therefore condemned to abandon it under penalty of a fine for each infrac- 
tion; that the defendant be further condemned to pay to the plaintiffs 3.000 
marks with 4 per cent interest from the time of service of copy of the judg- 
ment, September 17, 1906, the judgment being declared immediately effective. 

The defendant has presented a motion that the appeal be dismissed. 

To justify the appeal, the plaintiffs state the following : 

1. As to form : So as not to suffer any further injury in their business, they 
have complied with the requirements not to sell below the fixed price, where- 
upon the selling interdiction has been raised on March 15, 1906, all members 
of the association having be«i notified. This fact, which the defendant acknowl- 
edges, only removes that part of the claim mentioned under I c, for the com- 
pliance of plaintiff merely signifies a sort of armistice, and the renewal of the 
celling interdiction will surely follow as soon as plaintiffs again withdraw the 
said compliance. It Is. therefore, their interest — which ought to be legally pro- 
tected — to have the inadmissible interdiction declared null and void. Their 
loss due to this interdiction, reaches at least 3,000 marks up to the moment of 
the raising of the interdiction, and they claim the payment of this amount in- 
stead of the regular fixation of liability for damages. 

2. In the way of facts: It should be considered according to judgment that 
members of the defendnut association have not acquired the right through mere 
registering of the trade-mark to exclude third rarties from the ^ale of s;ich 
and to use the trade-mark with the idea of creating a monopoly which may 
compel third parties to do or not to do certain things in connection with the 
maintenance of price. With regard to dictating prices, defendant is, legally 
speaking, in no different position than the seller of any other goods is which 
said seller wants to put upon the market Therefore it can only be a question 
of knowing whether defendant Is allowed in any way or manner, be It with 
the aid of so-called " revers" or be it with the help of boycott, to impose the 
selling terms of any one member of the association. 

While answering this question, It should be first considered that, according to 
public view, the trade-mark covers a definite, product that has won the market 
owing to its being made generally known or owing to its popularity. Therefore 
the argument that a similar product of the same quality, but not protected by 
trade-mark, could be had cheaper elsewhere is not to be considered, so that, as 
has been pointed out in the original suit, it is of vital importance for a de- 
partment store to be able to offer to its consumers branded articles. Since 
this fact is undoubtedly known by the defendant association, it is evident that 
the declaration of a boycott intended deliberately to bring about this result. 

From a legal standpoint the views expressed by the Reisgericht in the judg- 
ment of December, 1902, which the previous judgment mentions without, how- 
ever, seeming to give ft suflBcient weight should be taken into consideration. 
In the motives of said judgment it is stated that a delivery interdiction is 
illicit when it grows into a regular system of unjust intermeddling and damag- 
ing interference in business exploitation, and when the association thereby 
arrogates to itself a compelling and punishing power upon all business associ- 
ates. This case, which is only mentioned by the Reisgericht, but without being 
further commented upon, applies here, for the procedure of selling interdiction 
as used by the defendant goes far beyond any fair bounds and grossly hurts 
the sentiment of propriety of any fair and right-thinking person. It is a fact 
that defendant works with a thorough boycott system, applying it to its own 
members as well as to nonmembers under penalty of suppression of supplies 
of all articles. In this manner defendant brings to bear its compelling and 
punishing power far beyond the limits of the association itself and upon the 
trade at large. This procedure appears the more condemnable, because not 
only those who cut prices on all branded articles, but even such as infringe 
ever so slightly upon one single article are stricken by the boycott. Defendant 
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can not take for its argument the fact that it first gives warning or that it 
asks for a declaration that the Infraction was involuntary, for a third party 
can have no right to give such warning or to ask such question. Such an 
exaggeration of a monopoly system has nothing to do with trading liberty, nor 
with the right of protection of one's own work. 

The chamber of commerce will confirm that defendant association includes 
about 60 manufacturers of the toilet article, pharmaceutical, and food-products 
branches, who represent both in the way of number and of importance the 
largest proportion by far of the German production, so that it would be either 
impossible or at least extremely difficult for a concern like the plaintiffs to 
maintain its full trade in these branches if it should be cut off from all articles 
of any and all manufacturers. 

Claim is based upon page 824, B. G. B., for the fact that a communication 
having been sent, both to members and to nonmembers, to the effect that the 
boycott was declared upon certain firms, constitutes a publicity, such as is 
provided for in said article 824, B. G. B. 

Lastly, the claim is sustained in article 823, B. G. B., because in this case 
competition, as a consequence of trading liberty, is not kept within licit limits. 
The result of the boycott, the heavy damage caused to plaintiffs, as also to 
any other firm that might be the object of such measure, were things that the 
association knew beforehand; moreover, they were deliberately intended, so 
that the selling interdiction was knowingly used as a punishing means, which, 
on principle, appears illegal. 

Defendant first contended that the original claim could be modified, in view 
of the facts that through submission of plaintiffs to the selling terms, para- 
graphs la and lb have become without object. 

Further, that its procedure does not an any sense hurt public ethics. Par- 
ticularly, it can not be said that the association, owing to its by-laws, incites 
its members to breach of contracts. The public communication to which 
plaintiffs refer in connection with this point, is merely intended to do away 
with individual notices to each manufacturer, calling attention to his rights, 
and to bring to the general knowledge the business terms fixed for the future. 
As to the relations between the members and their customers, the following 
principles have been established once for all : 

1. Goods are only to be sold on condition that they will not be offered for 
sale below the fixed price. Jobbers must impose the same conditions upon 
their customers. 

2. It must be clearly agreed in contracts for future deliveries that the manu- 
facturer is not bound to further deliveries should the association put the sell- 
ing interdiction upon the dealer. The jobber making such contracts must put 
the same restrictions upon his customer. 

Members of the association who had not reserved the right to stop deliveries 
on contracts in case of the selling interdiction being declared have always 
been informed that they must continue deliveries notwithstanding the inter- 
diction. 

Defendant's procedure is merely a legal act of self-defense against the price 
cutting of the department stores. In the cases of the firms of Bergmann and 
Mack, not only have both firms been injured by plaintiffs in direct way, but 
they are threatened by further injury, Inasmuch as the druggists' association 
has declared that they would not sell their products any more should plaintiffs 
continue price cutting. Other department stores, such as Wertheim, have long 
since agreed to maintain the minimum prices. 

It can not be claimed that defendant has acted contrary to public ethics, but 
the plaintiffs did. Although plaintiffs knew perfectly well the terms fixed by 
Bergmann and Mack for the sale of the articles to the public, they obtained 
said articles through middle men, who were in this way led to breach of con- 
tracts. The argument of the plaintiffs that they intended to protect the public 
interest by a reduction of price better suited to the actual value of the goods, 
can hardly be taken seriously. In fact, it is for them a mere question of 
putting up a bait. 

Also the statement that plaintiffs suffered damages is not correct, for they 
have been able to get, notwithstanding the selling interdiction, all the associ- 
ation's branded articles that they wanted ; but even if plaintiffs should actually 
have suffered, that would be their own fault, and because they did not submit 
to the selling terms. 

The provisions of articles 824 and 823, B. G. B., can not come under con- 
sideration as the matter stands, and it is once more pointed out as to the form 
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of these paragraphb viiat the list was sent confidentially and could only C(mie 
to the knowledge of plaintiffs through breach of confidence. 

MOTIVES. 

The appeal is to be «itirely dismissed. 

With regard to the opposition made by defendant in connection with a change 
in the claim, it must be determined If this change contains anything inad- 
missible. This must be negatively answered. 

If one compares the claims presented to the first court with the ones Tert)ally 
presented to the court of appeals, one sees immediately that Claim I c has not been 
maintained, while Claim II has been transformed into a claim for a lump -sum. 
These changes can not be objected to, so that only the change made in Claims 
I a and I 6 is to be considered. Now, an examination of the difference between 
the original claim and the appeal claim shows that the demand stated in the 
original claim is again formulated, but the part referring to an injunction to 
refrain from using the selling interdiction remains unchanged, while the other 
part this time takes the form of a claim for assessed damages. Now, the court 
is asked to establish that the defendant is not entitled, for the reasons stated in 
the original claim, to put the selling interdiction upon the plaintiffs. Since the 
shifting from a claim for fixed damages to one for assessed damages does not 
mean any change in the actual claim, this modification in itself would only 
then bring about a dismissal of the appeal if the premises of the claim for 
assessed damages (Art. 256, Z. P. O.) were not there. Defendant seems, indeed, 
to assert it, while emphasizing the fact that plaintiffs had agreed to maintain 
the fixed selling terms. Defendant, however, overlooks the fact that siTch a 
compliance, under the existing circumstances, means only an armistice, as the 
plaintiffs put it, but not a waiving of defendant's contestation of the admissi- 
bility of the selling interdiction; plaintiffs continue to contest that defendant, 
now as before, has any right to put on such selling interdiction. On the other 
hand, it is the plaintiffs* evident legal interest that the judge should find that 
such a selling interdiction is effective, for they would be governed by this in 
their attitude when buying the necessary supplies for their drug trade, and 
also it would enable them to rescind the signed " revers " at any time and thai 
sell the products of the members of the association below the regular prices. 

Now, when going into an actual examination of the claims stated, it appears 
first that article 824, B. G. B., which plaintiffs refer to to justify their claim, 
does not apply here and' must be disregarded. Article 824, B. G. B., assumes 
that the statement made and spread by the defendant is contrary to truth. In 
this case both parties agree that plaintiffs have sold such articles, the minimum 
price of which had been fixed by the association; and the statement published 
in the selling interdiction to the effect that the plaintiffs sold such articles too 
cheaply was therefore in conformity with the truth. As to article 828, B. G. B., 
which plaintiffs also refer to, it could only possibly apply to the extent of para- 
graph 1, but even then the plaintiffs' claim can not be backed. True, the exist- 
ing and organized exploitation of independ^it trade is a legal right, the illicit 
encroachment of which renders liable to damages. Also it can be conceded to 
plaintiffs that the going into effect of the selling interdiction disorganized and 
hurt their trade, and that such injury was, or would have been voluntary on 
the part of the defendants ; only the premises to the claim that this disfurbance 
or injury is unlawful are missing. Just as it is any manufacturer's privilege 
to fix a selling price according to his idea, upon his products, and to bind his 
buyers and middle men not to sell such products below the fixed price, so there 
is nothing to prevent a number of manufacturers, wishing to insure the mainte- 
nance of the fixed prices on their articles, from joining together and agreeing 
that any dealer who would cut the price of even only one article should be 
barred from delivery of all products manufactured by all the members of the 
association. Such associations are a consequence of the economic fight in 
which the individual stands in danger of disappearing under the fast-growing 
large concerns, and therefore seeks protection by joining others In the same 
position, for it is only through such associations that he finds himself able to 
fight against the opposed interests of big concerns ; this conception is borne out 
by the statement of plaintiffs, from which statement it appears that plaintiffs 
would not have bothered about the fixation of price of articles of any manu- 
facturer were it not for the fact that the boycott of all immediately followed. 
This boycott, which naturally grows out of the basic principle, according to 
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which any tradesman has the right to fix the price at which his products should 
circulate, is ther^ore in itself not unlawful. 

This does away with the application of article 823, paragraph 1, G. B. G. 

There remains, therefore, only the question of knowing whether the meas- 
ure adopted by defoidant is not, or would not be in the present case, disloyal ; 
whether it does not conflict with what, under the circumstances, any right 
and fair minded person would consider proper. This question must be answered 
negatively, for if on the one hand it is admitted, as explained above, that 
any manufacturer, therefore also anyone entitled to trade-mark protection, 
is at liberty to d^;ermine whether he will sell his products and at what price, 
and if on the other hand one considers that when a buyer of these pix)ducts, 
notwithstanding the selling terms imposed on all trade, and therefore on him 
too, manages to obtain the goods through a third party, also having knowledge 
of the obligation, and sells them at a lower price, this placing on the market 
of the products can only be based upon breach of contract, no fair and right- 
thinking tradesmen would think it objectionable that the manufacturer should 
aim, in any permissible way, to cut off the supply of this third party, and to 
oblige him to buy and to sell the goods in the same way as all other tradespeople 
obtain them and bid them for sale. This would be so much less the case when 
one considers that, in most instances and particularly in the present one, these 
measures are only a means of maintaining one's own business, or, in other words, 
merely a means of defense. The manufacturer — or, to keep within the condi- 
tions of the present case, the trade-mark protected manufacturer — whose busi- 
ness depends far less upon the distinctive qualities of his product than upon the 
fact that such product is not only heavily advertised but is displayed and on 
sale with many stores will, in the first place, aim to interest lastingly a great 
number of retailers in its sale. 

He will, ordinarily, only be able to do so by fixing a selling price which leaves 
to retailers an attractive profit. But when the price is cut by a big depart- 
ment store while all the rest of the retailers maintain it, the next result will 
be that retailers will ask for a reduction of price so as to be able to sell the 
product to their customers at the same price as the department store does. 
If the manufacturer does not accord this, retailers will lose interest in the sale 
of his products ; they will procure other goods instead of these, the sale of the 
lattw being by and by restricted to department stores; in this manner the 
product will in time lose its reputation, owing to its being continually bid at 
a cheap price. It will therefore be less asked for and its sales will dwindle 
down to a small amount. If, however, the manufacturer gives in to his cus- 
tomers, the result will be that the department stores will again reduce the 
price of the product so as to continue to use it as a bait, which will again lead 
to new demands on the part of retailers for a further reduction of price, which, 
therefore, also in this case brings about a retrograding of the manufacturer's 
business. Accordingly, resorting to a suppression of deliveries to department 
stores, unless they adhere strictly to the fixed soling price, is only a means of 
maintaining one's own business. However, this would be entirely ineffective if 
tried by a manufacturer singly for experience, and also the present case 
shows that department stores would find ways and means to obtain the goods, 
notwithstanding all restrictions and contracts. The individual can only find 
effective protection in association with others who take measures in common 
to attain their aim. 

The defendent association of manufacturers of branded articles has agreed 
upon such a collective measure to the effect that any dealer who would sell 
even only one product of a member below the fixed price would be cut off from 
supplies of all products of all members of said associfittion until he agreed to 
maintain the selling price; the defendant association has used this measure 
against plaintiffs. After it has been expounded that the object which the 
selling interdiction aims at does not confiict with public ethics, the only point 
remaining to be determined is whether the means used to this effect go against 
the feelings of propriety of right and fair thinking people. This also is to be 
answered negatively. It is to be considered that the defendant had no other 
means but the selling interdiction to use against the plaintiffs in order that 
the latt^* should abandon their price-cutting practice, and that the use of said 
method to obtain the licit object was, in itself, quite admissible. Accordingly, 
there is only one question open, via, whether the cutting off of suK>lies oif all 
other products did not go beyond the limit of what is allowable in competition. 
This .^s not the case, for the reason alone that, as has been already determined. 
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any interdiction bearing upon one or a few products only would have been 
Ineffective. But outside of that, the following must be considered : Certainly, 
the exclusion from oBtention of all products of the defendant association's 
members had a rather important effect upon the business of the plaintiff. 
However, considering that the business in question is a big department store, 
it can only be construed as a mere complication in the rim of the said business, 
in the sense that the plaintiffs, assuming that they could not procure the goods 
through other sources, would be unable to use them as a bait in their drug 
department. It stands to reason that if the means used could have that result 
aloae, it could not be considered as conflicting with public ethics. 

Plaintiffs, It Is true, have further claimed that the procedure used by the 
defendant was against public ethics, for this reason: That In this manner the 
prices of the products were held at a value many times greater than the In- 
trinsic value of the goods, and the possibility of offering them to the public 
at a reasonable price was thereby denied them. With regard to the latter 
point, it can be dismissed without further ado, as the plaintiffs' aim was merely 
to. Increase Its business by luring the consumer. If this had to be specifically 
proven. It would appear from the undenled fact that plaintiffs organized on cer- 
tain dates a regular widow "parade" with the tooth paste marked underprlce. 
With regard to the former point, however. It should be considered that such a 
brandeii article does not belong to the necessities of life. Everybody knows that, 
having to bear heavy advertising expenses, they are offered- for sale at a much 
higher price than their actual worth and that no other products of the same or 
similar composition can be had any cheaper. 

Plaintiffs also miss their point when they attempt to draw from the circular 
an argument for their claim. Such circular, which is only Intended for the 
Interested wholesaler, bears in itself, either in form or contents, no motives for 
the plaintiffs' claim. Considering that the contents of the circular are in con- 
formity to truth, article 823, paragraph 2, B. G. B., does not apply, as before 
stated. It does appear how defendant could have acted contrary to the sense 
of propriety of fair and right-thinking persons, because It sent the circular In 
open envelope, thus perhaps enabling third parties, for whom it was not in- 
tended, to take knowledge of the contents. 

Lastly, when the plaintiffs emphasized that the contested procedure was 
contrary to public ethics, for the reason that wholesalers who might have 
neglected to put upon their buyers the price restriction would have to break 
their contracts in case of the selling Interdiction, plaintiffs overlooked that 
this assumption is in fact incorrect, for as defendant has already explained 
the contract has to be lived up to, notwithstanding the selling interdiction. If 
this clause has been omitted in it; therefore a breach of contract leading to a 
claim for damages would, under the given circumstances, not necessarily be 
contrary to public ethics. 

Since it thus appears that the procedure of defendant also does not conflict 
with the tenor of article 826, B. G. B., no other decision could be reached 
than the one already given. 

The matter of costs is regulated by article 97, Z. P. O. 

Made in Berlin the 28th day of February, 1909. 

(Signed:) Gunther, Kanold, Pohlmann. Ritter, Schlossing. 

(Signed:) Secretary of the Konlgllchten, Landgerlchts I. 



[Translation.] 

[Geschaftsnummer 73.0.179.05. 48. VI. 489. 06.] 

IN THE NAME OF THE EMPIRE. 

In the matter of the firm of A. Jandorf & Co., of Berlin, plaintiffs and ap- 
pellant plaintiffs, attorney in charge. Rechtsanwalt Justizrat Haber, of 
Leipzig, against the Incorporated Association of Manufacturers of Branded 
Articles of Berlin, defendant and appellant defendant, attorneys In charge, 
Rechtsanwalt Justizrat Piltzler, of Leipzig, the ReichSgericht, Zivilsenat VI, 
in its verbal hearing of October 7, 1907, under President Winchenbach and 
Reichsgerlchtsrate Hoffman I. Tagg, Goldman, Dr. V. Schwarze, Schaffeld, 
Meyer, having found right : 
The claim, upon revision of the judgment of the Koniglich Preusslschen 

Kammergerichts zu Berlin, of October 24, 1906, is to be dismissed. The defend- 



Digitized by VjOOQIC 



TBUST LEGISLATION. 1655 

ant has asked for such dismissal The procedure was in conformity with the 
judgment of the previous courts. 

MOTIVES OF JUDGMENT. 

The defendant association, which includes about 60 members, manufacturers 
of pharmaceutical, toilet, and food articles, aims particularly to insure thit 
products manufactured by its members and covered by trade-mark protection 
should not be sold under the price fixed for each of them, either by the wholesale 
or retail trade. To this end all members have agreed amongst themselves that 
any tradesman who would sell, be it only one of the products of one of the mem- 
bers under the fixed prices, would be barred from delivery of all the goods of 
all members as long as he has not complied with the fixed selling terms. 

The firm of H. A. H. Bergmann, of Waldheim, and of Heinrich Mack, of Ulm, 
are both members of the said defendant association, the former firm manufac- 
tures Bergmann's Zahnpasta, the latter Kaiser-Borax; both of these articles, 
covered by trade-mark protection, ought to be sold at 50 pfennigs. 

Plaintiffs sell these articles in their four department stores for 45 pfennigs ; 
therefore defendant asked them to observe in the future the minimum selling 
price of 50 pfennigs and to give a written declaration to that effect. This re- 
quest having remained uncomplied with, defendant sent out on April 5, 1905, 
to all wholesalers handling branded articles of the same branch, as " printed 
matter," a circular marked "confidential," and asked said wholesalers not to 
deliver any branded articles to certain firms, among which the plaintiffs, as long 
as defendant did not inform them of the raising of the selling interdiction. 
This demand, which is the cause of the present litigation, has, however, been 
withdrawn during the course of the proceedings, plaintiffs having declared that 
they would abide by the fixed minimum selling prices. Plaintiffs had brought 
the following claim before appeal : 

To determine that the selling interdiction of the defendant, be it in open form 
or not, through communication to it» members as " printed matter," or in any 
other way, and having as object the declaration of the cutting off of supplies 
of all so-called branded articles, is unlawful, and accordingly to condemn the 
defendant to refrain from such interdiction toward plaintiff, under penalty of 

fixed fine for each time. 

Further to condemn defendant to pay them an indemnity of 3,000 marks. 

The court of appeals has discussed the appeal of the plaintiffs against the 
judgment of the Landsgericht Said tribunal has expounded that the circular 
objected to by plaintiffs was not offensive, either in itself or in its contents; 
that defendants, it is true, deliberately attacked a legal asset of plaintiffs, viz, 
the exploitation of their business, and thus damaged it; that, however, this 
measure was not unlawful and that neither the aim which the defendant had 
in view nor the means resorted to to attain it conflicted in any way with public 
ethics. 

These views, which in general agree with the principles upon which the judg- 
ment was based by the Reichsgericht, as appearing in volume Z. S., page 56, 
271 ff, should be indorsed, and the revision is therefore to be denied. 

Appellants claim further that the tribunal in charge of the first appeal was 
not right in judging that if the goods are supplied by a third party below the 
agreed price, this can only possibly be done through breach of contract. This 
criticism is based upon a wrong interpretation of the contested judgment and 
does not need to be considered, for the tribunal of appeals has not discussed 
the reproof of acting against public ethics, formulated against the defendant, 
not only because the defendant could not be blamed for having tried to secure 
itself against a breach of contract, but also for the reason that the measure 
adopted by it was a means of maintaining its own business and was, therefore, 
really a means of self-defense. Now, the claim upon revision contains the fol- 
lowing arguments against this view: The minimum price for both articles in 
litigation is about 10 times as high as the actual value, so that it can not be a 
matter of objective and legitimate protection of business. Defendant has no 
right to compel the maintenance of such an exaggerated price which restricts 
business in an inadmissible manner. In taking a stand against such an artifi- 
cially increased price plaintiffs have acted in the interest of the buying public, 
and they should be protected in this matter even if they at the same time 
kept their own interests in mind. 

Now, this point of view of appellants does not In any way apply to the present 
case. The tribunal of appeals did not commit any legal error in finding that 
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plaintiffs did not care so mvch to make the public profit of a cheaper price 
as to lure customers, and therefore increase their bui^ess; no protest was made 
by plaintiffs against this. As the Reisgerlcht has decided several times (see 
decision in vol. Z. S., 56, p. 277, vol. 63, p. B&9) any tradesman or any trade 
association has the right to oblige his or its buyers not only not to sell below a 
certain price but to shift in turn this same obligation upon their buyers. Gen- 
erally speaking, the right to subordinate business relations to special conditions, 
and the suppression of deliveries In the case of nonobservation of said condi- 
tions, can not be denied to any such tradefflnen or trade associations. The fact 
that a big price is artificially maintained and that the buying public is given no 
possibility of buying the product at a more reasonable price does not change 
anything to that right ; at any rate, not with products such as the ones in cause, 
which, as the tribunal of appeals rightly points out, do not belong to the neces- 
sities of life aud can be easily replaced by products of like or similar composi- 
tion, sometimes cheaper. 

When judging the fixed minimum price limit of the two articles one should 
not lenve out of consideration that they are goods which can only be maintained 
a certain time on the market, and which are burdened with heavy expenses in 
advertising, make-up, etc. 

The appellants object further to the statement contained in the contested 
judgment that because no other means but the selling interdiction could be used 
by defendant against plaintiffs in order to compel the latter to cease price 
cutting such means to attain the result aimed at were in themselves admissible. 
Such statement should, however, not be judged by itself, but only in connection 
with the phrase following, i. e., that it should be nevertheless ascertained 
whether the selling interdiction of all branded articles of members of the 
association went beyond what is allowable in fair competition. This question 
has been negatively answered by the tribunal of appeals, after consideration 
of the circumstances appertaining to the present case. Appellants say that the 
tribunal of appeals could not have reached such a conclusion without determin- 
ing the amount of damage caused to appellants by the defendant's action. How- 
ever, if the tribunal of appeals, while acknowledging that the selling interdic- 
tion had a certain effect upon the business of the plaintiffs, has come to the 
conclusion that said business has merely been hampered, no legal fault can be 
found with such conclusion, which is based upon due consideration of the facts. 
Now, as a measure which merely hampers business but does not threaten per- 
manent economic existence, or does not paralyze the running of the business, 
and which particularly leaves the possibility of other earnings, can not be con- 
sidered as going beyond what is allowable in the economic struggle. (See de- 
cision of the Reisgerlcht Z. S., vol. 51, p. 835 ; vol. 56, p. 279 ; vol. 57, p. 427 ; 
vol. 60, p. 104; vol. 64, p. 158.) Nor can one agree with appellant's views that 
such a small reduction of price as 5 pfennings upon two articles is in no pro- 
portion to the damage suffered by them, so that the means resorted to by de- 
fendant must be considered as an act of wantonness and hatefuluess, for, as has 
heen properly stated by the tribunal of appeals, the interest of manufacturers 
-to maintain their own business necessitates that they should energetically op- 
pose any selling of their branded articles below the fixed price. 

Under the circumstances, appellants are wrong when they mean to base their 
<:Iaims upon the principles expressed by the Reisgerichts several times and 
particularly in the judgment mentioned in Z. S., volume 62, p. 264 ff, that: 

"Where the individual misuses a monopoly practically belonging to him or 
the absence of any possibility of competition, in such a manner as to impose 
xinfair disproportionate sacrifice on the general public, such action *can not find 
any acknowledgment in law." This principle does not apply here, because no 
unfair disproportionate sacrifices have been imposed upon plaintiffs or upon the 
public. 

Finally, appellants complain without any reason that the tribunal of appeals 
did not find in the manner in which the circular was sent any cause to sustain 
plaintiffs' claim. As the tribunal of appeals has rightly explained, plaintiffs' 
views that the manner in which the circular was sent conflicts with public 
ethics and hurts their reputation within broad circles, because said circular, 
notwithstanding the superscription "Confidential," was open to outside parties, 
is unfounded, for said circular did not contain anything else than the statement 
of the fact that plaintiffs sold branded articles under the fixed price together 
with the interdiction to sell them any such articles. 

Accordingly, the claim for revision had to be dismissed without its being 
necessary to go into the objection which can be raised on account of the form 
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of the request for revision. The decision of the costs is regulated by Zlvil- 
prozessordhung, article 97, paragraph 1. 

(Signed:) Winchenbach, Hoffmann, Tagg, Goldniann, Dr. V. Schwarze, Schaf- 
feld, Meyer. 

This judgment was proclaimed at the public hearing of October 7, 1907, and 
appears in the statement published October 14, 1907. 

( Signed : ) Walter, secretary of the court. 

Made in Berlin this 29th day of March, 1910. 

Ranig, secretary of the Koniglichen Landgerichts I. 



[Translation of a circular of the Association of Manufacturers of Branded Articles in 

Berlin, of Feb. 6, 1913.] 

PBICE GUTTING ON BRANDED ARTICLES. 

In retailers' circles there still exists the view that prices of branded articles 
must be observed only when a regular contract has been entered into to that 
effect. It is therefore necessary, in the interest of the retail trade, to point 
out that the observation of the price of branded articles must follow, even 
without a specific agreement having been signed. It has on sev^al previous 
occasions been found by the courts, and again lately in Berlin in a judgment 
of October 19, 1912, upon a claim of the Association of Manufacturers of 
Branded Articles, together with one of its members — ^the firm of Kathreiners 
Malzkaffee — ^against O. L., a retailer, of Berlin. 

The retailer O, L. used to sell Kathreiners's malzl^affee appreciably below the 
price fixed of 35 pfennigs — 1. e., at 30 pfennigs. Upon demand made of him by 
the association and by the firm of Kathreiners to maintain the proper price in 
the interest of the sound retail trade, he declared that he would fix the price as 
he pleased, having signed nothing, and that he would continue to sell Kath- 
reiners's malzkaffee at 30 pfennigs, it being an excellent bait which drew to 
his store customers from many streets. Upon numerous complaints from the 
surrounding trade, the association was obliged to exclude O. L. from direct or 
indirect supplies through all members of the association and their purchasers. 
L., however, managed to obtain Kathreiners's malzkaffee, although members and 
their purchasers were not allowed to deliver it to him. In the interest of the 
heavily injured surrounding trade the association and the firm Kathreiners 
brought suit against him, demanding that he should be enjoined to refrain from 
price cutting under a penalty of 50 marks for each case of infringement. The 
court decided in favor of the Association of Manufacturers of Branded Articles 
and of the firm of Kathreiners, and condemned O. L., under penalty of 50 
marks or three days' imprisonment for each infringement, to refrain from: 

(a) Offering for sale malzkaffee of the firm Kathreiners, below the fixed 
price. 

(&) Inducing to deliveries, third parties who have agreed not to deliver 
goods of the members of the association, to defendant. 

At the same time the members of the Association of Manufacturers of 
Branded Articles and the firm of Kathreiners were granted the right to publish 
the judgment in the press at O. L.*s expense. 

(Thereupon, at 12.20 o'clock p. m., the committee went into execu- 
tive session, after which it adjourned.) 
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Committee on the Jtjmciart, 

House or Representatives, 
Washington, D. C, Friday, March W, 19U. 
The committee assembled at 10.30 o'clock a. m., Hon. Henry D. 
Clayton (chairman) presiding. 

STATEMENT OF HON. JOSEPH TAGGAET, A EEPEESENTATIVE IN 
CONGRESS FBOM THE STATE OF KANSAS. 

Mr. Taggart. Mr. Chairman and gentlemen of the committee, I 
beg leave to avail myself of the kind permission of the committee, 
and as a member of the committee, to make a very brief statement 
and to introduce into the record some printed matter in the nature 
of statements which may be of value in aiding us to perfect the anti- 
trust legislation which is now pending before the committee. 

The iSatements which are here presented, as well as the statement 
that I am about to make, have been caused by the actions and con- 
duct of a corporation known as the Western Newspaper Union. 
This corporation is engaged and has been engaged for many years 
in the business of printing patent inside newspapers and furnishing 
them to the editors and publishers of weekly newspapers. They 
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are also in the business of casting and making ready-print plates, 
or plate matter used in the business of publishing newspapers, prin- 
cipally weekly newspapers. 

A hearing was had before this committee beginning June 11, 1912, 
at which various statements were heard and much valuable informa- 
tion was produced and brought before the committee. It appears 
that the business of making these patent insides, both in the form 
of plate and in the form oi ready print, has absolutely fallen into 
the hands of but two concerns in this country, the American Press 
Association of New York and the Western Newspaper Union, with 
headquarters at Omaha, Nebr. These two concerns furnish prac- 
tically all of the ready print and plate material for the whole United 
States. It is said that their readers number, at least, 60,000,000 of 
people of the United States. The business is lucrative and very 
valuable. Advertisements are obtained, for which high rates are 
charged, on account of the ^eat number of people who receive them, 
being published by practically every weekly newspaper in the 
country. 

It appears that some time about three years ago these two concerns 
began to compete with each other very vigorausly and they began 
to undersell each other. An action was brought in the United States 
District Court in the city of Chicago, a summary of which has been 
printed by the Government Printing Office. It was entitled "The 
United States of America v. Western Newspaper Union, American 
Press Association, and others." It is an actual fact that in that 
action, brought by the United States, a decree was rendered prac- 
tically forbidding these two defendants — these two concerns that 
have a monopoly on this entire business, from competing with each 
other. 

I will submit and ask to have printed a short summary of the 
pleadings and the decree as rendered by the court. 

I wish to say that I believe the court was imposed upon. It seems 
as though the decree was submitted by agreement of the parties, to 
the court, and I can not imagine that a district court of tne United 
States would have rendered such a decree except it was misled or in 
some way imposed upon. I believe that a study of this decree and of 
the statements describing the operations, especially of the Western 
Newspaper Union, will aid us m perfecting a biU, especially with 
reference to what may be the duty of the Department of Justice in 
dissolving and shattering into its constitutent parts such a gigantic 
monopoly as this. I believe a provision should be inserted whereby 
after such concerns are dissolved into their constituent parts that 
the parts should be absolutely restricted from having any interest 
in each other, that the directors, stockholders, and all persons con- 
cerned with each party, should be absolutely rorbidden to have any 
share or hold any stock or exercise any directorship or control over 
any other part. And it should be provided that it will be the duty 
of the Department of Justice to proceed against any concern that has, 
by the methods detailed in these hearings and in these statements, 
assembled together a complete monopoly of the entire business of the 
country in any one line of work. 

I suDmit tnese statements and ask that they be inserted in the 
hearings. 
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The Chairman. Without objection, the request of Mr. Taggart to • 
have printed in the record the documents which he has handed to 
the reporter will be granted. 

(The documents submitted by Mr. Taggart are as follows:) 

Exhibit 1. . 

Statement of D. W. Witmeb, Kansas City, Mo. 

To the Members of the Judiciary Committee: 

In presenting this document to you for your investigation I want to call your 
attention to the peace agreement between the " United States of America, peti- 
tioner, V, The Western Newspaper Union and the American Press Association, 
defendants." This, gentlemen, is an injunction handed down by Judge K. M. 
L.andis. It was done in the name of the Government by Attorney General George 
W. Wickersham and his assistant, W. T. Chantland. 

In this injunction the American Press Association and the Western News- 
paper Union both confess that they had violated the Sherman law and the 
interstate-commerce law, and that they had driven all competitors in their line 
of business out of the field by unfair cutting of prices and by sending traveling 
men out slandering the various competitors until the field was cleared. 

Gentlemen of this committee, do you realize that these two great organiza- 
tions, representing a combined capital of over $7,000,000, reach once a week 
60,000,000 people, or over two-thirds of the people of the United States? Should 
you, then, wonder that H. T. Oxnard, representative of the Sugar Trust; 
George W. Perkins, representative of the Harvester Trust ; and M. M. Mulhall, 
representative of the National Manufacturers' Association, should reach for 
this influence, through which to color public sentiment in their favor, and at 
the same time pay these two great purveyors of news large sums of money for 
the service? As Senator Cummins stated, " It would be well to have a round-up 
of the whole business of trying to color public opinion in this way." 

Gentlemen of this committee, you can readily compare the Western News- 
paper Union and the American Press Association with the trusted chief of 
police who, through his imderlings, protects crime, vice, and robbery rather 
than the public, who he is selected to protect. 

These two great purveyors of news not only are violating the trust and 
interstate-commerce laws of to-day but stand ready and willing for hire to 
protect other trusts, such as above mentioned. 

Prior to this last great exposure of some of the high oflBcials of our country 
it has been a mystery to me to know how these two great companies could come 
to Washington and prevail upon Attorney General Wickersham and his assist- 
ant, Mr. Ohantland, to use the name of the Government in securing the decree 
banded down by Judge Landis in their behalf. In this decree both of these 
companies and their oflBcials have confessed that they have separately and 
jointly violated the Sherman law and the interstate-commerce law. 

The Western Newspaper Union Co. confessed that they have spent over two 
and a half million dollars in acquiring the capital stock and properties of 
various ready-print companies, but still they have a capital stock of $6,500,000» 
which would lead you to believe that this is overcapitalized at least $4,000,000, 
on which they are expecting to collect large dividends from the poor, struggling 
(»oumtry publisher, who, as is recognized by these great trusts, has the greatest 
medium for publicity in the world. Quoting Aaron Gove : " Many farmers read 
those patent insides. When I looked it up I found that a stick of stuff every 
week was not exorbitant in price, and it sure enough does get before the voters 
little by little and eats in." 

Gentlemen of this committee, I want to ask you this question : Where has a 
poor man any chance to build a business against such unfair competition 
backed up by the Government and the Government's high ofllcials, such as has 
been done in this case which is now before you for an investigation? 

If there should be any members of this committee who heard part of this 
investigation during the last term they will remember that Mr. Courtland 
Smith testified before them that the Western Newspaper Union was attempt- 
ing to destroy their business, and that they had appealed to Attorney General 
Wickersham for protection from this destruction, but instead of getting the 
protection they were really entitled to and punishing the members of the West- 
ern Newspaper Union Co. for violating the trust and interstate-commerce laws. 
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'these two great companies and the Government join hands and fonned one 
and a greater combination in violation of this tmst act This Ix^ng the case* 
I again slbIs. you wherein these two trusts had any ri^it to enter into this 
agreement which protects them against any further onslaught by one another? 

You will also remember that Mr. Smith testified that in case the Western 
Newspaper Union CJo. was successful in securing control of the American Press 
Association, that it was the intent and purpose of Mr. Joslyn to sell out to 
Rockefeller and Morgan, the two controlling interests of our country, who 
fully appreciated the importance of being able once a week to reach 60,000,000 
people of the United States with their colored public sentiment 

With this peace agreement as it now stands, making the Western Newspaper 
Union Co. and the American Press Association practically one, is it not right 
to presume that they stand ready and willing, for hire, to protect Rockefeller 
and Morgan interests, as well as others who have admitted before similar com- 
mittees of this Congress to having received protection for hire? This being the 
case, I again ask you how the poor man has any chance to establish a business 
which in any way conflicts with any of the trusts of our country? 



In the District Court of the United States for the Northern District of niiaots. 

United States of America, Petitioner, v. Western Newspaper Union, Ambbi- 
CAN Press Association et al., Defendants. 

SUMMARIZED STATEMENT OF PLEADINGS AND DECREE. 

On August 3, 1912, there was filed in the United States EHstrict Court for the 
Northern District of Illinois a petition in equity in the above-entitled cause. 
On the same day answers were filed by the several defendants, and immediately 
thereafter, by agreement between the United States and the counsel represent- 
ing the defendantIS, a decree was entered, hereinafter set forth in full. 

* « « . « * 4c 4c 

The petition in said cause, omitting its formal parts, is as follows : 

♦ * * « 4c ♦ « 

III. 

STATEMENT OF THE INDUSTRY. 

There are in the United States approximately 16,000 smaller or so-called 
country newspapers. With an approximate average circulation of 860 per 
paper, and making a reasonable allowance for duplication, said papers have 
an aggregate circulation. of about 12,000,000 copies; and if each paper is read by 
but one household, said 16,000 papers reach about 60,000,000 of the people of 
the United States, or nearly two-thirds of its entire population. Because of 
Uie very limited circulation and number of copies of each issue printed by each 
separate one of these so-called smaller country newspapers, and because of 
the large expense necessary to the gathering of news and the acquisition of 
miscellaneous matter necessary for the composition and make-up and in i3ie 
printing of such papers entire in each oflSce, for the purpose of gathering news 
and miscellaneous matter more extensively, to distribute and furnish the said 
matter and service to all of such smaller papers in a form already made up 
for the Individual use of each of them, and to do this at a less price for such 
service than it could be done individually by such papers, there have grown up 
in the United States two competing industries and services known in the news- 
paper world, respectively, as (1) plate service and (2) ready-print service. 

Plate service consists in furnishing such news and general matter in the form 
of metal type plates cast in newspaper column lengths and shipped from the 
several distributing points of the plate concerns to the issuing ofllces of the 
papers using It. 

Ready-print service Is the furnishing of newspapers printed on one side, or 
on two or more pages, to the several newspapers from the distributing office or 
offices of Hie ready-print concerns. Both of. the two services are generally 
taown and frequently referred to as the patent inside of the newspaper. 
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Tbis service is supplied to and this action refers only to what is known as 
general newspapers and does not take into account papers devoted to a special 
service, such as the farm and religious papers. Probably 300 out of the 16,000 
of these country newspapers are issued without any of either plate or ready 
print in their make-up. Many use plate matter alone, in addition to what is 
set up in each office locally. Few, if any, use ready print alone, but nearly, if 
not auite» all who take a ready-print service also use some plate service for 
special features or for filling up. This for the reason that the ready-print 
service must be put out in full pages, while the plate service is put out 
in columns which may be used as sent out or sawed up and rearranged in 
the local office. Papers using the plate service only, or such combined ar- 
rangement, are known as " home-print " papers. 

The defendant American Press Association, with headquarters in New York 
City, is the largest purveyor of plate matter in the United States, having until 
recently furnished nearly four-fifhs of all of such plate used in the United 
States. The defendant Western Newspaper Union is the largest purveyor of 
ready-print service in the United States, supplying over 80 per cent of it. The 
defendants American Press Association and Western Newspaper Union, and the 
associations with which they have trade arrangements, supply, either with 
ready print or plate or both, more than 95 per cent of all the newspapers in 
the United States ysing the same, and are at this time the two largest remain- 
ing organizations engaged in this industry of gathering and furnishing news 
and miscellaneous matter in such form to the country press of the United 
States. 

The defendant corporations have been and are extensively engaged in com- 
merce among the several States of the United States in shipping ready-print 
papers and stereotyped plates and stereotyping matrices from their several 
offices to the above-described newspapers of the United States, situated in other 
and practically all the different States of the United States, and also in dis- 
seminating news by each of said methods and means and among the papers 
aforesaid and through them to the public in all parts of the United States. 

IV. 

HISTORY OF CENTBAL-WEST PUBLISHING CO. AND ALLIED CORPORATIONS. 

In 1906 the defendant Central-West Publishing Co. was incorporated under 
the laws of Maine. Its authorized capital stock at this time is about $6,500,000, 
not all of which is yet issued. This corporation is a holding company, and 
now holds all the capital stock of defendants Western Newspaper Union and 
Western Newspaper Union of New York, which latter is a corporation having 
the same management as the Western Newspaper Union, having been organized 
only for convenience in transacting business in the State of New York. 

Between the years 1906 and 1909 those controlling the Central-West Pub- 
lishing Co. acquired the capital stocks and the properties and businesses of a 
number of independent competing corporations and associations, each of which 
was engaged in manufacturing and furnishing to the newspaper trade of the 
United States stereotyped plates or ready-print matter, in competition with the 
defendant corporations. The capital stock of each corporation acquired was 
transferred to the Central- West Publishing Co., while their properties and 
businesses were taken over by the working corporation, Western Newspaper 
Union. In some instances, prior to such acquisition, agreements were made 
between said defendants and said companies and associations whereby competi- 
tion between them was in some respect restrained; but such agreements were 
unsatisfactory to the parties because they did not absolutely restrict competi- 
tion between them, and said defendant therefore restored to the purchase of 
the stocks and the direct acquisition of the properties and businesses of said com- 
petitors with the intent and for the purpose of further restraining and monop- 
olizing the trade and business among the States in plate-print and ready-print 
matter, and pursuant to such unlawful plan or conspiracy to monoplize, at a 
cost of over $2,500,000, it acquired the capital stocks and properties of independ- 
ent plate and ready-print companies, therefore competing with said defend- 
ants except in so far as they may have been restrained by contracts with 
4efendants. 

In additional to said above-referred-to purchases, defendants have an ar- 
rangement whereby they furnish the paper matrices of the news and general 
matter from which the plates for sale or for the printing of ready prints are 
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cast to the Pacific Newspaper Union, which is the ready-print department of 
the American Type Founders' Association, and which has offices at Los Angeles, 
San Francisco, Seattle, Portland, and Spokane, with the result that there is no 
competition between defendants and the said Pacific Newspaper Union. 

For the reason that said plants have now been so absorbed and identified 
with the assets and plants of the defendants herein as to now render a separa^ 
tion and a dissolution thereof practically a legal impossibility, and for the 
further reason that news gathering and dissemination can best be performed 
for the general public through the larger agencies, if there still remains be- 
tween the larger agencies fair, genuine, and substantial competition, the peti- 
tioner is not in this action asking the legal dissolution or separation of said 
consolidations represented by defendants. 



EFFECT OF SAID PURCHASES AND COMBINATIONS. 

The effect of the combinations, purchases, and trade alliances set forth In 
division 4 hereof is that there is now remaining in the United States no com- 
petitor except the defendants herein of any substantial size engaged in fur- 
nishing either plate or ready print to the newspapers of the United States. 
The defendant Central-West Publishing Co., and the companies whose stock it 
owns, together with the Pacific Newspaper Union of the American Type Found- 
ers* Association, now furnish over 7,500 of the country papers of the. United 
States with plate or ready-print service, or both, while defendant, American 
Press Association, supplies about 7,400 papers with plate, and about 600 papers 
with ready-print service. The smaller independent agencies supply in the 
aggregate less than 500 newspapers with either stereotyped plate or ready 
print. Possibly 300 smaller papers use neither plate nor ready print 

It is therefore of the utmost imortance to the petitioner and the general 
welfare of the public that at least th§ defendants, American Press Association 
and the Western Newspaper Union, both be kept in the field as separate inde- 
pendent and actually competing institutions. 

While the Central-West Publishing Co., through its subsidiary companies 
and officers, is in practical control of the ready-print business of the United 
States, and has attempted to monopolize it, and has restrained and does re- 
strain interstate trade and commerce therein, the American Press Association 
does far more than 50 per cent of the plate business of the United States, and 
has attempted and is attempting to monopolize the same. If by any method 
there should be brought about a consolidation of the businesses of the defendant 
corporations, or if one of these competing concerns should be eliminated, there 
would remain no substantial competition in either branch of said industry, or 
of one of said branches with the other, and those in control of such consolidated 
interests could exact from the newspapers in need of such service such prices 
as they might desire, as well as furnish to them in various ways special service 
to the further enrichment and growth of power of such consolidated industry. 

vr. 

ATTEMPTS AT A COMBINATION BETWEEN DEFENDANTS AND UNFAIR PRACTICES DE- 
SIGNED TO BRING ABOUT A MONOPOLY OF THE BUSINESS. 

In 1909 and prior thereto it is charged that all the defendants named fre- 
quently acted both in concert and separately to destroy competition or to 
prevent additional substantial competition from arising in either line of industry 
in which these defendants were then and are now predominant. They thus com- 
mitted numerous acts of unfair competition with the design and intent either to 
destroy the business of mutual competitors or compel them to sell or combine 
or act in harmony with one or the other of said defendants. Such acts so done 
consisted, among others, of (1) gross underselling of their competing services 
in the chief field of operations of such competitors; (2) sending out traveling 
men with instructions to call only on the customers of such competitors and to 
get the trade of such customers regardless of the prices which it might be 
necessary to quote; (3) summoning such competitors to conferences and openly 
telling them they could not continue in their competing business, but that they 
must either get out or sell out, and coupling such demands with threats of still 
fiercer unfair competition, including the installation of competitive plants in 
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their territory, and a recitation of plants already bought out or put out, and of 
the cooperation between all the defendants in the campaign against them. 

In the year 1909, or some time previous thereto, negotiations were begun 
between the officers of the defendant corporations for the purpose of either 
uniting the entire business of the Central-West Publishing Co. and its sub* 
sidiary companies and the American Press Association by consolidation or pur- 
chase, or of acquiring by one of said companies the entire plate business and 
by the other of the ready-print business. Such negotiations were had both by 
correspondence and by personal interviews. 

Having failed to effect the desired combination, in the year 1911 the de- 
fendant corporations, through their officers, began against each other, and they 
still continue, a campaign of destructive competition. 

It is charged by the American Press Association that the defendant Central- 
West Publishing Co. and its subsidiary companies are carrying on this contest 
by employing the following methods of unfair competition : 

(1) While maintaining their old prices to political committees, and in the 
territory where they are not in competition with the American Press Associa- 
tion, they sell to their other customers stereotyped plates below cost for the 
purpose of destroying the trade of their said competitor. However, they refuse 
to enter into long-term contracts at such prices, thus showing that these prices 
are but temporary. 

(2) They have caused certain persons to purchase small blocks of stock of 
the American Press Association for the purpose of harassing said association 
by unconscionable and unreasonable demands for examination of books, ac- 
counts, and records of said association, and for the purpose of obtaining other 
inside information of their competitor's business. 

(3) They are either causing or permitting their agents throughout the coun- 
try to persistently circulate reports to the effect that they will put the Ameri- 
can Press Association out of business in a short time ; that the American Press 
Association can last but a short time under this competition; that a combina- 
tion by them with the American Press Association will be formed, and other 
similar -reports; and that unless the country publishers to whom these state- 
ments are made patronize them at this time they will be made to suffer as 
soon as the American Press Association is out of the field. 

(4) They have threatened papers located at points that can not support two 
small newspapers to start competing papers unless they patronize defendants. 

(5) They promise to protect publishers against suits for damages that may 
arise because of repudiation of contracts with their said competitor. 

(6) In connection with the last stated, at times they offer free paper and 
free plate for 30 days in order to enable customers to change temporarily to 
a home-print paper, and thus to avail themselves of the clause in the American 
Press contracts permitting cancellation of contracts by papers becoming " home- 
print " papers and coupling such bonus thus given with an agreement to change 
back to Western Newspaper Union's ready print at a cut price with free plate 
service continued for the home-print side. 

(7) They either instruct and authorize their agents to retain or permit and 
acquiesce in their retention of plate metal belong to the American Press Asso- 
ciation. 

It is charged that these things are not done in the course of regular and 
fair business competition, but with the purpose and intent of destroying the 
American Press Association or of forcing it into a combination with the Union, 
and with the intent thus completely to monopolize the trade and commerce in 
furnishing the country press of the United States with its stereotyped plate 
service and ready-print matter. 

On the other hand, it is charged by the Central- West Publishing Co. that the 
American i*ress Associatix)n is guilty of the following unfair practices : 

(1) Since the 20th day of November, 1911, it has been supplying to the trade 
what it denominates an " adless " ready print — that is, ready print of the 
same character as that furnished by the Western Newspaper Union, except 
it contains no advertisements. This is especially injurious to the business of 
the Western Newspaper Union, because that company receives the pay for all 
advertisements contained in its ready print, which comprises a very large 
proportion of its entire income; and, considering this fact, the cut in the price 
of ready print made by the American Press Association is fully 50 per cent 
below the price charged by the Western Newspaper Union, and far below its 
cost of production. 

(2) In July, 1910, it organized a bureau of foreign advertising whereby it 
solicits and obtains foreign (meaning businesses at a distance from the place 
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of publication as distinguished from local firms) advertising for country 
newspapers, and under the guise of a large commission divides the proceeds 
thereof with them in a certain proportion; and then it began and still con- 
tinues to circularize the customers of the Western Newspaper Union, not only 
setting out the advantages of this bureau but unfairly criticizing and abusing 
said Union's method with reference to advertising, and advising said customers 
that it had undertaken this scheme for the benefit of the country press at a 
loss of more than $33,000 to itself. 

(3) It has for many years published as a house organ a weelily pap^ called 
the American Press. This paper it circulates among all the country news- 
papers in the States and Territories. From the date of the Newspaper Union's 
refusal to sell its plate business to the association it has prosecuted, through 
this organ and by correspondence, a campaign of abuse and misr^resentatlon 
as to the Union's business and business methods for the purpose of takkig 
from it its customers. 

(4) It maintained for many years in diflferent cities of the United States 
houses known under other names and understood by newspapers generally to 
be independent concerns. Its plan of operation was that if it did not desire 
to sell to a customer at a certain price, or if it lost a customer by reason of the 
prices it was charging, it would have one of these houses procure the business 
at such price as might be necessary to obtain it. 

It is charged that these acts were and are being done for the purpose espe- 
cially of driving the Western Newspaper Union out of the plate business and 
of acquiring a monopoly therein. 

By an investigation of these several accusations, petitioner has ascertained 
that they are founded on fact, and that the Western Newspaper Union and 
the American Press Association have each previously assisted in destroying 
mutual competition, and that for some time past they have been and are now 
endeavoring by the unfair, trade methods above described, under the guise of 
business competition, to completely destroy each other's business, which 
efforts are highly successful; and if they be not restrained from continuing 
their unlawful practices one or the other will inevitably be forced out of busi- 
ness, the now remaining substantial competition destroyed, and practically the 
entire interstate trade and commerce in plate service and ready-print matter 
and the gathering and disseminating of news and general matter for the coun- 
try press as aforesaid will be monopolized by the survivor. As the Western 
Newspaper Union has assets to the value of $6,500,000 and the American Press 
Association's assets are only about $1,600,000 in value, it is quite probable that 
the latter will be the one to succumb, leaving the Western Newspaper Union 
in control of the entire field. 

VII. 

RESTRAINT OF INTERSTATE COMMERCE IN DISSEMINATING INFORMATION. 

The Western Newspaper Union and its allied companies and the American 
Press Association are great gatherers and purveyors of news and general mis- 
cellaneous reading matter. They furnish a large amount of current reading 
matter for a very large portion of the American people, and especially those 
who live in the rural districts and do not have ready access to other character 
of current literature than the weekly country papers. The influence, therefore, 
which is exerted upon the thoughts and sentiments of the people by these pub- 
lishing companies can not be estimated. 

While the consolidation of the business of these two rival concerns would 
seriously restrain interstate trade and commerce, in that the consolidated com- 
pany would have it in its power to extort unreasonable prices from its cus- 
tomers for plate and ready-print matter, yet that is not the most serious injury 
to the public that would result from such a combination. If all plate and ready- 
print matter were supplied by one concern, then the news thus distributed and 
the discussions of economic and other important questions thus supplied would 
all be designed to mold the sentiments of the readers to one particular view, 
and that presentation of diverse views and full and free discussion of important 
questions from different standpoints which is essential to their proper under- 
standing and hence necessary to the best public interests would be prevented. 
In fact, it appears in the negotiations^ bad between the oflicers of the Central- 
West Publishing Co. and the American Press Association, looking to their con- 
solidation, that the expectation was that in view of the great power thus ac- 
quired in disseminating information the united property could be disposed of at 
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great profit to those interested in instilling certain economic ideas in tlie minds 
of the public, and that it was the design that such a disposition of it should be 
made. This circulation from week to week of information and of articles deal- 
ing with questions of public importance is of itself interstate commerce, and for 
one concern to acquire the power to distribute all of such information and to 
deceive the public by its perversion is itself a serious and substantial restraint 
upon and a monopolizing of interstate trade and commerce. Such a restraint 
and monopoly will result unless defendants be restrained from carrying on their 
warfare against each other as above described. 

This suit is brought without any intention to injure the legitimate business 
of either of defendants and without attempting to ascertain or declare the rela- 
tive character and value of the service rendered by the respective def^idants to 
their customers. The sole concern of the United States is to prevent the de- 
struction or a substantial crippling of the competition in the interstate trade 
and commerce above described and the consequent restraint or monopolization 
of such trade and commerce, and to continue for the publishers of the country 
papers the privilege, not only of negotiating with at least two concerns as to 
prices and terms for their supplies of plate and ready-print matter, but also of 
exercising a choice as to the reading matter which they will buy and circulate 
among their patrons. 

* * * ♦ >«> 4> ♦ 

[Here follows prayer.] 

Hi ***** * 

James H. Wilkeeson, 
United States Attorney for the Northern District of Illinois. 
Georce W. Wickehsham, 

Attorney GeneraL 
James A. Fowler, 

Assistant to the Attorney General. 
William T. Chantland, 

Special Assistant to the Attorney General. 
1* ***** * 

The answers of the defendants filed each admits that the industry is cor- 
rectly described in the Government's petition, and admits the importance and 
infiuence of said industry upon the readers and thought of the people of the 
United States. The separate answer of each denies that the illegal acts charged 
by the Government were done, or, if done, that they were done with the pur- 
pose or intent charged by the Government. The answer of each group of de- 
fendants asserts and alleges that its charges made against the other are entirely 
true and correct. The defendants, Western Newspaper Union and Central- 
West Publishing Co., admit the consolidations charged, but say they were legit- 
imate purchases ; " that the capital stock of each corporation acquired was 
transferred to the Central-West Publishing Co., while their properties and busi- 
nesses were taken over by the working corporation, the Western Newspaper 
Union; that such acquisitions were made by direct purchase of the assets and 
not by combination or with any purpose to restrain trade between the States.*' 
Each defendant corporation admits that the two named corporations, to wit, the 
Western Newspaper Union and American Press Association, together control 
the great majority of the two competing industries described, to wit, that of 
furnishing ready-print and stereotype-plate service to the country press of the 
United States. 

The defendant, American Press Association, in its answer alleges that nu- 
merous acts " were committed against the American Press Association with the 
intent and purpose of compelling said American Press Association and its offi- 
cers and directors to consent to a combination or consolidation of said company 
with the Western Newspai)er Union." 

******* 

On said petition and answers the United States procured the entering of the 
following decree: 

In the District Court of the United States for the Northern District of Illinois. 
United States of America, petitioner, v. Central- West Publishing Co., Western 
Newspaper Union, American Press Association et al., defendants. No. 30888. 
Decree. 

This cause coming on for hearing on this 3d day of August, A. D. 1912, before 
the Hon. K. M. Landis, district judge of this court, and the petitioner having 
appeared by its district attorney, James H. Wilkerson, and by William T. 
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Chantland, special assistant to the Attorney General, and having moved the 
court for an injunction in accordance with the prayer of its petition, and it ap- 
pearing to the court that the allegations of the petition slate a cause of action 
against the defendants under the provisions of the act of July 2, 18JK), known a& 
the antitrust act, and that the court has juris<liction of the persons and the sub- 
ject matter and that the defendants have each been regularly served with 
proper process and have filed their answers to the petition, and that the de- 
fendants, Central-West Publishing Co., Western Newspaper Union, Western 
Newspaper Union of New York, George A. Joslyn, John F. Cramer, H. H. Fish, 
and M. H. McMillen, by their attorneys, J. H. Cowin, John J. Sullivan, and 
Charles F. Harding, and the defendants, American Press Association, Courtland 
Smith, W. G. Brogan, and Maurice F. Germond, by their attorney, Charles A. 
Brodek, have given and do now give in open court their consent to the rendition 
and entering of the following decree : 
Now, therefore, it is ordered, adjudged, and decreed: 

I. That the defendants and each of them are found, and they are hereby 
declared, to have been and to be now engaged in an attempt to monopolize 
interstate trade and commerce in the business of shipping ready-print papers, 
matrices, and stereotyped plates, and in the dissemination of news among the 
several States of the Union, all done and carried on in violation of the act of 
Congress of July 2, 1890, commonly known as the antitrust act. 

II. That the defendants herein and each of them have both separately and 
in concert committed acts in unfair competition against mutual competitors, 
and that these defendants and each of them as to said matters be permanently 
and specifically enjoined and restrained from either directly or indirectly, 
separately? or in concert, through their agents or employees, from in any manner 
committing or doing any acts of unfair competition against the competitors of 
either of these defendants, and that specifically each be permanently enjoined 
from thus doing or aiding in doing any of the following acts : 

(1) From underselling any competing service with the intent or purpose 
of injuring or destroying a competitor of either of these defendants. 

(2) From sending out traveling men for the purpose or with instructions 
to influence the customers of such competitors of either of these defendants so 
as to secure the trade of such customers without regard to the price. 

(3) From in any manner or for any length of time selling his or its service 
in either plate, ready print, or matrices, either separately or one service with 
another, at less than a fair and reasonable price, with the purpose or intent 
of injuring or destroying the business of any competitor of either of these 
defendants. 

(4) From threatening any customer of a competitor with starting a com- 
peting plant unless he patronizes one or the other of these defendants. 

(5) From threatening the competitors of either of these defendants that 
they must either ceasj competing with defendants or sell out to one or the 
other of the defendants herein, and from threatening that unless they do their 
industries will be destroyed by the establishment of near-by plants to actively 
compete with them or by any other method of unfair competition. 

III. That the defendants Western Newspaper Union, Western Newspaper 
Union of New York, Central-West Publishing Co., George A. Joslyn, John F. 
Cramer, H. H. Fish, and M. H. McMillen be, and they are hereby, permanently 
enjoined from either directly or indirectly, by themselves or through their 
agents or employees, from in any manner continuing to do any acts in unfair 
competition against the other defendant company in this petition named, to wit. 
American Press Association, as alleged in divisions six and seven of this peti- 
tion, and particularly that they be thus enjoined from doing any of the follow- 
ing acts:' 

(a) From combining or attempting to combine with said defendant American 
Press Association, either by purchase, stock ownership, or in any other manner. 

(6) From holding out inducements, in the way of control or otherwise, to 
the said American Press Associations, or either of them, or any of their officers, 
agents, or employees, to indicate or compel a combination between the Western 
Newspaper Union and its allied concerns and the American Press Association. 

(c) From selling any of their product or services at less than a fair and rea- 
sonable profit, or at cost, or less than cost, with the purpose or intent of injur- 
ing or destroying the interstate trade and commerce of the American Press 
Association, or of any other competitors. 

(d) From in any manner, either directly or indirectly, causing any person or 
persons or company to purchase stock or become interested in the American 
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Press Association for tlie purpose of or with the effect of harassing the said 
American Press Association by unconscionable or unreasonable demands for an 
examination of its books or inquiry into its business methods, or the institution 
of suits with such or like purpose in view. 

(e) From in any manner, either directly or indirectly, instructing, causing, 
or permitting their agents or employees or traveling salesmen throughout the 
country to circulate reports or to intimate or convey the impression that these 
defendants will put the American Press Association out of business, or that the 
American Press Association will not be able to continue in business against the 
competition of these defendants, or that the American Press Association intends 
to or is about to combine with the defendants or the defendants with them, or 
to intimate or convey the impression that unless publishers approached by such 
salesmen deal with these defendants they will be discriminated against as soon 
as the American Press Association shall be put out of business by the competi- 
tion to which it is being subjected. 

(/) From sending out traveling men for the purpose or with instructions to 
influence the customers of the other defendants hereto, so as to secure the trade 
of such customers without regard to the price. 

(g) From in any manner threatening or intimating that they will start com- 
peting papers at points where customers of the American Press Association 
or other competitors refuse to deal with them either in plate or ready-print 
matter, or both. 

(h) From in any manner promising or intimating to any publisher or other 
person who is a customer of the American Press Association or any other com- 
petitor that they will protect such customer against expenses and costs in any 
suit that may arise by reason of the repudiation of any contract between such 
competitor and such customer. 

(i) From in any manner retaining or permitting the retention by their agents 
or employees of plate metal or other property belonging to the American Press 
Association or other competitor of said defendants. 

(/) From in any manner offering bonuses or paper or plate service free or at 
a nominal price with the purpose and intent of inducing or enabling customers 
of the American Press Association or any other competitor to temporarily 
change to home-print papers, and thus to assist them in breaking contracts with 
the said American Press Association with lessened chance of liability for breach 
of contract; and, furthermore, from offering in connection with such bonus to 
sell their service at less than the usual price to such customer of such competi- 
tor and from offering as a part of such plan the continued use of free plate for 
the home-print side of the papers of such customer. 

(k) From purchasing or acquiring stock in any other corporation, or interest 
in any other concern, engaged in the manufacture or sale of plate matter or 
ready prints, and not a party hereto ; and from acquiring the property and busi- 
ness of any such company unless application be made to and permission to 
make such purchase be granted by this court. 

(I) From in any manner unfairly criticizing and abusing the method of the 
said American Press Association with reference to advertising, or from doing 
any of said things through its weekly house organs, known as the Publishers' 
Auxiliary and the Western Publisher, and particularly from misrepresenting 
through said means the business and business methods of the American Press 
Association, with the intent and for the purpose of taking away the customers 
of the said American Press Association or otherwise injuring its business. 

(m) From' in any manner continuing or participating in unfair attacks upon 
the said American Press Association, with the purpose of injuring or depreciat- 
ing or destroying the value of the property and securities of the said American 
Press Association. 

(n) From maintaining any auxiliary plant in any cities of the United States 
apparently independent, but in fact the property of the Western Newspaper 
Union, or its officers and stockholders, for the purpose and with the intent of 
making the newspaper trade generally believe such institutions to be inde- 
pendent. 

IV. That the defendants, American Press Association, Courtland Smith, W. G. 
Brogan, and Maurice F. Germond, be perpetually enjoined from in any manner, 
either personally or as officers, or through their agents or employees, from con- 
tinuing to commit or assisting in the commission of any acts of unfair competi- 
tion directed against the defendants, Central-West Publishing Co., Western 
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Newspaper Union, or any other of these named defendants' competitors, and that 
they be permanently enjoined particularly from in any manner doing or com- 
mitting any of the following acts : 

(a) From selling its adless ready-print or plate service for less than a fair 
and reasonable price, or at cost, or t>elow cost, with the purpose or intent of in- 
juring the business of these named defendants or other competitors of the said 
American Press Association. 

(6) From in any manner unfairly criticizing and abusing the method of the 
said Western Newspaper Union with reference to advertising through these 
defendants* circulars relating to its bureau of foreign advertising, or from 
doing any of said things through its weekly house organ, known as the Ameri- 
can Press, and particularly from misrepresenting through said means the busi- 
ness and business methods of the Western Newspaper Union, with the intent 
and for the purpose of taking away the customers of the said Western News- 
paper Union or otherwise injuring its business. 

(c) From in any manner continuing or participating in unfair attacks upon 
the said Western Newspaper Union with the purpose of injuring or depreciating 
or destroying the value of the property and securities of the said Western News- 
paper Union. 

id) From maintaining any auxiliary plant in any cities of the United States 
apparently independent but in fact the property of the American Press Associa- 
tion, or Its officers and stockholders, for the purpose and with the intent of 
making the newspaper trade generally believe such institutions to be inde- 
pendent. 

{€) Fiom sending out traveling men for the purpose or with instructions to 
influence the customers of the other defendants hereto, so as to secure the trade 
of such customers, without regard to the price. 

(/) From in any manner retaining or permitting the retention by their 
agents or employees of plate metal or other property belonging to the Western 
Newspaper Union, or other competitor of said defendants. 

(g) From in any manner offering bonuses of paper or plate service, free or 
at a nominal price, with the purpose and intent of inducing or enabling cus- 
tomers of the Western Newspaper Union or any other competitor to temporarily 
change to home-print papers and thus to assist them in breaking contracts with 
the said Western Newspaper Union with lessened chances of liability for breach 
of contract; and, furthermore, from offering in connection with such bonus 
to sell their service at less than the usual price to such customer of such com- 
petitor, and from offering as a part of such plan the continued use of free 
plate for the home-print side of the papers of such customer. 

(h) From purchasing or acquiring stock in any other corporation, or interest 
in any other concern engaged in the manufacture or sale of plate matter or 
ready prints and not a party hereto ; and from acquiring the property and busi- 
ness of any such company, unless application be made to and permission to 
make such purchase be granted by this court. 

V. That each of the defendants named in this petition be specifically and 
permanently enjoined and restrained from combining or joining in any acts — 

(a) Of unfair competition, either against another or against any mutual com- 
petitor ; 

(6) Looking toward a combination between any of these defendants; 

(c) Any acts done with the intent or purpose of driving out of the industries 
in which they are now engaged of either of these defendants, or of any of their 
competitors ; 

And as to each of the above acts defendants, and each of them, and their 
officers and agents, are enjoined from doing them, either separately or in con- 
cert or conjunction with either of the other defendants. 

It is further ordered that the defendants. Western New^aper Union and the 
American Press Association, each pay one-half the cost of this suit, to be taxed. 

When in this decree the American Press Association is mentioned, reference 
is had to both the American Press Association organized under the laws of 
New York and the American Press Association organized under the laws of 
West Virginia, or if such portion of the decree is not appropriate to both, th« 
one is intended to which it is appropriate. 

Kenesaw M. Landis, Judge, 
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A Crime Against the Country Press. 

FURTHER tacts AND CONFESSIONS SHOWING HOW THE WESTERN NEWSPAPER UNION 
DESTROYED THE BUSINESS OF THE PUBLISHERS NEWSPAPER UNION, OF LINCOLN, 
HEBR., AND OTHER HOUSES. 

George S. Foxworthy, who represented the Ready Print Trust in the destruc- 
tliGfa of the Central Newspaper Union, of Davenport, Iowa ; the Country Pub- 
Ih^rs Co., of Osaaha; the York Newspaper Union, of York, Nebr. ; and the 
light on the present Publishers Newspaper Union, of Kansas City, says all 
testimony taken before the House Judiciary Committee is true, and there Is 
no use denying it. 

The North Bros., of Lincoln, Nebr., tell of negotiations and war made on 
the Publishers Newspaper Union, of Lincoln ; of false representations to justify 
cut rates made to customers of the independent house, and of the raise of 
rates as soon as the independent house was put out of business. They also 
tell of Julian's connection with the deal. 

Sworn statement of W. L. Witmer, president of the Publishers Newspaper 
Union, of what was told him on April 9, 1913, by men connected with the 
war on independent ready-print houses. In the Cash Register and Bath Tub 
cases mem were sentenced to the penitentiary for doing what was done against 
the independent ready-print houses. 

REPORT ON TRIP BY W. L. WITMER TO LINCOLN, NEBR., APRIL 9, 1913. 

Trlptwas made to get information with reference to the breaking up and 
final destruction of business of the Publishers Newspaper Union Co., of Lincoln, 
Nebr., at that time owned jointly by the North Printing Co., of Lincoln, Nebr., 
and the Publishers Newspaper Union Co., of Kansas City, Mo. 

Interview with Jacob, Arthur, and Sam North, In the ofllce of the North 
Printing Co., which began at 10 o'clock a. m. on April 9, 1913 : 

After reception and usual courtesies the Messrs. North invited me to take 
a chair back of the counter. Jacob North's first question was "What in the 
world are you doing up here? We thought you were down and out long ago — 
are you pushing your ready-print business? We thought you had given it up 
long ago." I replied that I had not, and that I was In their oflSce to get full 
particulars of how and vhy they had closed out the business of the Publishers 
Newspaper Union Co. ; that I was getting together all Information and evidence 
possible to use in the investigation of the Western Newspaper Union Co. be- 
lope Congress; and, further, that I believed there was sufficient evidence to 
warrant criminal action against the Western Newspaper Union Co., and others 
in the trust and their agents who were parties to the breaking up of the 
business of the various Independent houses, including the Publishers Newspaper 
)Jnion Co.'s business at Lincoln, Nebr., and that I Wanted a full and honest 
statement from them as to who had negotiated the deal, and bought them out 
for the Western Newspai)er Union Co. after the Western Newspaper Union Co. 
had destroyed and taken the Publishers Newspaper Union Co.*s list from us by 
going into the field and cutting prices to our patrons. 

At first all three of the Norths hesitated — ^all said that they had first closed 
out because they were not making money — then Sam North started to tell a 
story about George S. Foxworthy*s connection with the Western Newspaper 
Union Co. and what Foxworthy had said, etc. He then changed his mind 
and said he would not finish because he did not want to compromise Mr. 
Foxworthy. 

Jacob, Sam, and Arthur North all said that they did not go to the Western 
Newspaper Union Co., but that Mr. George A. Joslyn, president of the Western 
Newspaper Union Co., had written to them some days after Sam North had met 
Mr. Joslyn on the street in Omaha, Nebr., and wanted to buy the business, and 
asked them to call at the Western Newspaper Union Co. office in Lincoln and 
see Mr. Julian, who was then manager of the Western Newspaper Union Co. at 
Lincoln. Jacob and Sam North both said that they did not answer Mr. Joslyn's 
letter, nor go to see Mr. Julian, but that three or four days after Mr. Joslyn's 
letter came Mr. Julian telephoned to their office and wanted one of them to 
come over and see him. This they refused to do, saying that if Mr. Julian 
wanted to see them he would have come to their office; that Mr. Julian then 
came to their office, and made a deal by which the Western Newspaper Union 
€k). took over the business of the Publishes' Newspaper Union Co. The arrange- 
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ment made was that the Western Newspaper Union Co. should pay the North 
Printing Co. a certain price for print paper the Publishers' Newspaper Union 
Co. had on hand at that time, the price for the paper agreed upon being suffi- 
ciently high to reimburse the North Printing Co. for all they had invested in 
the building up of their interest in the Publishers' Newspaper Union Co. ; that 
after Mr. Julian had made the deal and paid them the money they notified the 
customers that still remained after the cut-price campaign made by the Western 
Newspaper Union Co. that they, the Publishers'- Newspaper Union Co., were 
going to stop publishing ready prints, and that they should go to whoever the^ 
pleased, and get the best price they could. 

Both Jacob and Sam North said that of course there was nothing for the 
publishers to do but to go to the Western Newspaper Union Co., and at the old 
prices, as the Western Newspaper Union Co. had at once raised their prices to 
the country editors to the point they were before the Publishers' Newspaper 
Union Co. came into the Lincoln field. 

The Norths said that Mr. Julian had made several trips to their ofBce before 
a deal was finally closed and money paid by the Western Newspaper Union Ca 
for the Publishers' Newspaper Union Co.'s business. 

The Norths said they could show by their books just how much money they 
received from the Western Newspaper Union Co. for the business of the Pub- 
lishers' Newspaper Union Co., and that they would tell all about it if they were 
subpcenaed by the Government. 

HISTORY OF THE ESTABLISHMENT OF THE PUBLISHERS' NEWSPAPER UNION CO.'S 
BUSINESS IN LINCOLN, NEBR., AS RELATED BY THE NORTHS. 

Within a very reasonable time from the date of starting, the business was 
on a self-sustaining and paying basis, having on the list 96 weekly papers, all 
of which were well pleased, and remained firmly until the Western Newspaper 
Union Co. put four traveling men in the field and cut prices about 40 per cent, 
giving publishers many different reasons why they did and could make the 
reduction, such as " improved machinery," " lower cost of white paper," etc., 
all of which advantages they were giving to the users of patent insides, and 
that they were not making a fight on the Publishers' Newspaper Union Co.; 
that the Publishers' Newspaper Union Co. were unable to make the low prices 
they were, and that their prices would stand with the publishers whether the 
Publishers' Newspaper Union Co. was in business or not. 

Under these false statements and pretenses the Western Newspaper Union Co. 
took almost our entire list within four weeks, after which time they came to 
huy the Publishers' Newspaper Union Co., and did so by paying enough for the 
paper they had on hand to reimburse the Norths for what they had invested in 
the Publishers' Newspaper Union Co.'s business up to that time. 

JACOB, ARTHUR, AND SAM NORTH'S STATEMENT ABOUT BION COLE'S CONDUCT THE 
MORNING HE LEARNED ABOUT THE WESTERN NEWSPAPER UNION CO.'S ATTACK UPON 
OUR LIST IN LINCOLN, NEBR. 

(Bion Cole was manager for the Publishers' Newspaper Union Co.) 
They said that notwithstanding the fact that it was very serious in a money 
loss, it was funny to see him, and how he acted the next morning after the 
Western Newspaper Union Co. started their men out, and cut the prices in that 
territory. 

The Norths said that on the Saturday night before the Western Newspaper 
Union Co. made the attack that they had a conference in their office — the three 
Norths and Bion Cole being present — that they all felt greatly elated over the 
fact that our list was then on a paying basis, there being about 96 papers oil 
the list, which represented a valuation of at least $28,800, and were greatly 
pleased because the list had been built up within the time set, and within the 
estimated cost — that all parties left the meeting feeling as well pleased as any 
set of men could feel over success. That on the next Monday morning Sam 
North came to the office and found Bion Cole there, looking and feeling very 
blue. Sam North asked what was the matter. He said, "Well the Western 
Newspaper Union Co. has started a fight on us that will ruin our business." 
That the Western Newspaper Union Co. had cut prices to everybody, and by 
this plan would fool our customers into believing that they were making 
an honest reduction in prices, a cut that they said would remain in force 
whether we were in the field or not, and that we could not hold our business 
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against them, that we would not convince our customers that the cut price was 
made only to drive us out of business. This proved to be true; our customers 
left us for these cut prices, and were at once raised back to what they were 
paying before we entered the field, after they bought the Norths oft and tll9 
Publishers' Newspaper Union Co. was closed up. 

Immediately after they bought the Norths's interest in the Publishers' News- 
paper Union CJo. the Western Newspaper Union Co. raised the price of ready 
prints, in the territory afitected, up to the old price, and in some cases higher 
than they were before the publishers quit them to patronize the Publishers^ 
Newspaper Union Co. 

Jacob North and Sam North both said that they did not lose any money on 
account of the Publishers' Newspaper Union Co.; while the Publishers' Union 
Co., of Kansas City, Mo., that owned half of the Publishers' Newspaper Union 
Co., of Lincoln, with the North Bros., of Lincoln, who owned the other half, 
lost all that they had invested with the Norths in the Publishers' Newspaper 
Union Co.'s business of Lincoln, Nebr. 

INTERVIEW WITH MB. E. W. JULIAN AT THE LINCOLN HOTEL AT 2.10 P. M., APRIL 

9, 1913. 

Mr. J. A. Calvin, manager of the Western Newspaper Union Co., of Kansas 
City, Mo., had told D. W. Witmer that Mr. Julian was not manager of tht 
Western Newspaper Union Co. at Oklahoma City. This was incorrect informa- 
tion about Mr. Julian, for he was manager of the Western Newspaper Union 
Co. at Oklahoma City, Okla. 

During an interview, which lasted about one hour, Mr. Julian declared many 
times that he knew nothing about the deal made with the Norths with a view 
of closing the Publishers' Newspaper Union Co. of Lincoln, Nebr. That he had 
had nothing whatever to do with it ; that he had no knowledge of price cutting 
by the Western Newspaper Union Co. ; that he had not seen or talked with the 
Norths about the Publishers' Newspaper Union Co. ; that he had not negotiated 
the deal as reported by the Norths ; that he had not paid the cash, as the Norths 
reported he had ; that he was at that time in the employ of the Western News- 
paper Union Co. at Lincoln, Nebr., and was going to remain true to them. 

INTERVIEW WITH MB. GEORGE S. FOXWOBTHY, PRESENT MANAGER OF THE WESTERN 
NEWSPAPER UNION CO. OF LINCOLN, NEBR., FROM 3.30 P. M. UNTIL 9 P. M., APRIL 

9, 1913. 

I told Mr. Foxworthy I called to see him to get information about his con- 
nection with the fight made against the Publishers' Newspaper Union Co., of 
Kansas City, Mo., and Lincoln, Nebr., and the Country Publishers' Co., of 
Omaha, and the Central Newspaper Union Co., of Davenport, Iowa. He 
laughed and said, " Yes ; I know all about it. I have the evidence taken before 
the Judiciary Committee in Washington, bound in leather and gold, hanging 
in my library at home labeled * My criminal record.' " I told him he seemed to 
take the whole matter as a joke. He said he thought it was. I told him that 
he should not take it that way; that it was too serious a matter; that th© 
National Cash Register people and their managers and agents who had crushed 
out smaller concerns had been convicted and sentenced to the penetentiary for 
their misconduct, and that the same was true of the Bath Tub Trust. I told 
him that he could help us, and asked him to do it. He wanted to know If 
by doing so he would be relieved from blame. I told him I did not know as to 
that, as I had no authority in the matter. Then he leaned back in his chair 
and said, " Well, I will not go back on Fish and Julian, they are my friends^ 
and if criminal action is brought and they have to go to the penetentiary I will 
go, too." 

Mr. Foxworthy said that all the evidence introduced before the committee at 
Washington was true, and there was no use denying it. Mr. Foxworthy said 
that he knew at the time he was employed by the Davenport Newspaper Union 
Co. that he was going to a house that was started for the purpose of breaking 
up the Central Newspaper Union, the Country Publishers Co., and the Pub- 
lishers Newspaper Union, all independent ready-print houses in the field, and 
that he certainly did his best to take from them the patrons of the independent 
houses. He said that the published contracts put before the committee showed 
to what length they went. Mr. Foxworthy told of an incident that occurred 
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when Mr. Tim E. Sedgwick, of York, Nebr., was put out of business, as fol- 
lows: 

"A severe fight was made against Mr. Sedgwick for years, although he was 
partly protected through a contract with the Chicago Newspaper Union until 
after the Western Newspaper Union CJo. bought the Chicago Newspaper Union 
Co. Mr. Sedgwick's list was reduced until his list lost money for him, then 
the Western Newspaper Union Co. bought him out, and he had to discontinue 
selling ready prints." Mr. Foxworthy said that owing to personal matters 
between him and Mr. Sedgwick he took special delight rubbing it into Sedg- 
wick, which he said was done about as follows : " When Tim Sedgwick signed 
up, and was put out of business by the trust, I was one of the three men at the 
table — Sedgwick, m3rself, and the third man, whose name I will not mention. 
When the contract had been drawn up, and ready for signing, I took my foun- 
tain pen out of my pocket and handed it to Mr. Sedgwick, saying. * Here, Mr. 
Sedgwick, sign with this pen ' ; looking him in the eyes all the time. He took 
my pen, signed the contract with it, and handed it back. Well, it was like a 
man signing his own death warrant, and my personal grudge had been satis- 
fled. Sedgwick knew what I meant, for he colored up. I had the satisfaction 
of being one of three men to see him put out of business by the trust." 

Mr. Foxworthy said that he was sorry he had to make such a hard fight on 
Mr. M. H. Redfield, because he liked him too well personally, and that the same 
feeling existed toward me, but that he had been hired by the trust to make 
a fight on the independent ready-print houses, and " I did my best in helping 
to break them up." 

Mr. Foxworthy also said he had no use for E. A. Hoover, alias A. E. Hutch- 
ings; that he knew him to be a low-down sneak, and never wanted to see him 
again. Said that he knew when he went to work for ^e Davenport News- 
paper Union Co. that it was a trust guerilla house ; tiiat at no time had he any 
use for this man Hoover-Hutchings who employed him. 

United States of America, 

State of Kansas, Wyandotte County, 88 : 
W. L. Witmer, being first duly sworn, deposes and says that he believes the 
foregoing statements are true to the best of his belief and knowledge. 

W. L. Witmeb. 
Subscribed in my presence, and sworn to before me this 7th day of May, 1913. 
[seal.] J. M. Walker, 

Notary Public. 
My commission expires July 30, 1916. 

country press not free. 

No other line of business has grown into a monopoly surrounded by more 
confusion as to the true nature of the plan under which it is paraded to its 
customers. The literature of the business is conspicuous in proclaiming "co- 
operative lists," " cooperative newspapers," etc. This terminology was given 
plausibility by the fact that by setting the type once the ready-print side of a 
number of papers could be produced at the same cost as one, plus the white 
paper and presswork, and by making bulk contracts for advertising the over- 
head cost and traveling expenses were kept down, as well as the cost of impos- 
ing the type fa^ the advertisements. But the ready-print house arbitrarily 
fixed the price per quire to be charged the publisher, thus absorbing the benefits 
of cooperation, and at the same time reserved the right to occupy as much space 
for advertising as the amount of business that could be written demanded. 
So the trust got all the money for the advertising and fixed the price per quire 
for the printed paper containing the advertisements. It should be remembered 
that the price per quire paid a living profit, and the advertising, amounting to 
$2.50 to $3.50 for each paper, was added to this profit 

When the ready-print idea started it was a labor saver to the country printer 
and enabled him to produce a better paper, but as an economic proposition it 
has turned out to be a trust builder in which the benefits of so-called coopera- 
tion have created a dangerous one-man power over the avenues of public 
intelligence. 

Efforts have been made to establish houses on a basis of division of adver- 
tising receipts with the publisher; also to enable editorial associations to have 
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control of the editorial department; but in every instance the trust has been 
aroused to fury, and by rate cutting, espionage, and guerilla warfare the growth 
of the houses that offered such reforms has been greatly hampered or destroyed. 

As far back as 1880 the large ready-print houses combined together on rates 
to be charged the publisher and created a fight fund as necessity demanded to 
keep out independent competition. They could charge their own customers any 
price that would hold them, and rates have never been uniform. 

The Western Newspaper Union, starting at Des Moines, Iowa, introduced a 
system of State lists, and in a few years had houses at Omaha, Detroiti 
Dallas, and elsewhere. 

At the same time the Chicago Newspaper Union and the Kellogg Newspapei* 
Co. extended their houses to different parts of the country, all under the pro-' 
tection of written so-called fence-rate agreements to protect each other^ 
and these houses had conference committees which met periodically to adjust 
occasional differences which arose over a paper changing from one house to 
another through misunderstandings of their status on the other's lists. So 
carefully did each of the big houses watch its customers, that rate wars were 
often threatened, but the cost of such encounters was sufficient to keep thera 
from breaking out except at rate intervals and under extraordinary circum- 
stances. Finally the Western Newspaper Union passed under the control of 
one company that proceed to buy out the Kellogg Newspaper Co., a little later 
the Chicago Newspaper Union, then the Atlantic Coast List, and a few inde- 
pendent plants, one of which was at York, Nebr. It is doubtfull if there is a 
more complete commercial monopoly in the country than this trust. 

It is true the American Press Association was forced into the ready-print 
business in New York, but the testimony of its general manager, given before 
the committee of the House, shows in effect that it was a " war measure " to 
protect its plate business. Since the Department of Justice brought an injunc* 
tion in the Federal court at Chicago, which resulted in an order against the 
Western Newspaper Union and the American Press Association to prevent 
them from cutting rates on plates below $1 per page, the American Press 
Association has gradually lopped off its ready-print customers, turning them 
over to the Western Newspaper Union, or forcing them to use plates. " Co^ 
operation '* thus became an instrumentality for economic oppression, \^hich 
is against the law of the land. 

But there is another aspect to this matter which strikes at the foundation 
of republican institutions. If it is against the law to oppress by monopoly in 
the Standard Oil, Tobacco, and Sugar Trusts, which sell commodities only^ 
what is to be said of a trust which, by combination and restraint of trade, 
has nionopolized one of the avenues of public intelligence? 

There is one general editor of the so-called cooperative ready print, paid 
by the trust, and under its orders. In each State there is an editor who pre- 
pares State news and matters of local interest. 

The general editor and State editors are mere automatons. They are hired 
men, unlike the editors of the home side of the papers. They get their orders 
from the headquarters of the trust, and when an article is prepared by the 
general editor it goes on the schedule for publication in every one of thousands 
of papers in practically every State of the Union. 

This Ready-Print Trust has been known to make big contracts with political 
committees and the Canadian Government, and is constantly looking for busl-' 
ness from publicity bureaus of one kind and another. Thus the country press 
has been commercialized, while, by a system of monopolistic prices and rhetorical 
legerdemain as to ** advertising on the cooperative side," it has reduced the 
country printing office to a dependency, until from 75 to 85 per cent of them 
are under mortgage. In the prosperous States of Kansas, Nebraska, and Iowa 
these percentages hold good. This, then, is the net result of this so-called 
cooperative system. Under this system how can the country press be fretf 
to serve the public and be a healthful influence in the body politic? 

This country's well-being depends upon the home. The country paper is th^ 
home paper, and one side of thousands of them are in control of a trust that 
has power to say what^hall go on the ready-print side. 

We spend hundreds of millions every year to educate our children in the 
public and private schools to make good citizens. The freedom of the press is 
a cardinal American right that was handed down to us by the fathers. Thomas 
Jefferson said, " Error can do no wrong so long as truth is free to combat W* 
The Ready-Print Trust Is a double menace — economic and ethical. 
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The last Congress passed a law providing for the registration of the names 
€^f tlie owners of newspapers. This was done to enable the public to linow the 
Influences that surround the sources of newspaper information, and particularly 
tfie editorial comment; are they mercenary or are they unselfish and public- 
spirited? 

The Ready-Print Trust is purely commercial — n gigantic machine to make 
money — and has unbridled license to exploit the people. The prodigious power 
of this monopoly may be conceived by the following showing : 

Atlanta, Ga., sends into the State and other States IGO papers with 600 sub- 
scribers each, or 96,000 families of 5 each, a total of 480,000 who are Influenced 
l^ these papers. 

Baltimore, Md., sends into the State and other States 112 papers with GOO 
subscribers each, or 67,200 families of 5 each, a total of 336,000 who are in- 
^uenced l^y these papers. 

Birmingham, Ala., sends into the State and other States 78 papers with 600 
subscribers each, or 46,800 families of 5 each, a total of 234,000 who are influ- 
enced by these papers. 

Boston, Mass., sends into the State and other States 72 papers with 600 sub- 
aprfbers each, or 43,200 families of 5 each, a total of 216,000 who are influenced 
^ these papers. 

Charlotte, S. C, sends into the State and other States 100 papers with 600 
subscribers each, or 60,000 families of 5 each, a total of 300,000 readers who 
are Influenced by these papers. 

Chicago,. 111., sends into the State and other States 566 papers with 600 sub- 
scribei!s each, or 339,600 families of 5 each, a total of 1,698,000 readers who 
are influenced by these papers. 

Cincinnati and Cleveland, Ohio, send into the State and other States 391 
papers with 600 subscribers each, or 234,600 families of 5 each, a total of 1,173,- 
000 readers who are influenced by these papers. 

Dallas and Houston, Tex., send into the State and other States 296 papers 
with 600 subscribers each, or 17,760 families of 5 each, a total of 888,000 
i^ders who are influenced by these papers. 

Des Moines and Sioux City, Iowa, send into the State and other States 636 
papers with 600 subscribers each, or 381,600 families of 5 each, a total of 
1.908,000 readers who are influenced by these papers. 

Detroit, Mich., sends into the State and other States 201 papers with 600 
subscribers each, or 120,600 families of 5 each, a total of 603,000 readers who 
^re influenced by these papers. 

Fargo, N. Dak., sends into the State and other States 212 papers with 600 
subscribers each, or 127,200 families of 5 each, a total of 736,000 readers who 
are influenced by these papers. 

Fort Wayne and Indianapolis, Ind., send into the State and other States 260 
papers with 600 subscribers each, or 156,000 families of 5 each, a total of 
780,000 readers who are influenced by these papers. 

Kansas City and St. Louis, Mo., send into the State and other States 744 
j^pers, with 600 subscribers each, or 446,400 families of 5 each, a total of 
1,272,000 readers who are influenced by these papers. 

Omaha and Lincoln, Nebr., send into the State and other States 367 papers, 
with 600 subscribers each, or 220,200 families of 5 each, a total of 1,101,000 
readers who are influenced by these papers. 

Little Rock, Ark., sends into the State and other States 166 papers, with 600 
subscribers each, or 99,600 families of 5 each, a total of 498,000 readers who 
»re influenced by these papers. 

Memphis, Tenn., sends into the State and other States 269 papers, with 600 
fifubscribers each, or 161,400 fnmilies of 5 e^^ch, a total of 807,000 readers who 
are influenced by these papers. 

Milwaukee, Wis., sends into the State and other States 232 papers, with 600 
subscribers each, or 139,200 families of 5 each, a total of 696,000 readers who 
ere influenced by these papers. 

Minneapolis, Minn., sends into the State and other States 270 papers, with 
600 subscribers each, or 162,000 families of 5 each, a total of 810,000 readers 
who are influenced by these papers. 

New York, N. Y., sends into the State and other States 197 papers, with 600 
subscribers each, or 118,200 families of 5 each, a total of 591,000 readers who 
are influenced by these papers. 
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Oklahoma City, Okla., sends into the State and other States 303 papers, with 
600 subscribers each, or 181,800 families of 5 each, a total of 909,000 readers 
who are influenced by these papers. 

Pittsburgh, Pa., sends into the State and other States 102 papers, with 600 
subscribers each, or 61,200 families of 5 each, a total of 306,000 readers who 
are influenced by these papers. 

St. Paul, Minn., sends into the State and other States 204 papers, with 600 
subsci-ibers each, or 122,400 families of 5 each, a total of 612,000 readers who 
are influenced by these papers. 

Salt Lake City, Utah, sends into the State and other States 92 papers, with 
600 subscribers each, or 55,200 families of 5 each, a total of 276,000 readers 
who are influenced by these papers. 

Sioux Falls, S. Dak., sends into the State and other States 132 papers, with 
600 subscribers each, or 79,200 families of 5 each, a total of 396,000 readers 
who are influenced by these papers. 

Wichita, Kans., sends into the State and other States 266 papers, with 600 
subscribers each, or 159,600 families of 5 each, a total of 798,000 readers who 
are influenced by these papers, making a grand total in the United States of 
6,654 papers, with 600 subscribers each, or 3,992,400 families of 5 each, a total 
of 19,962,000 who are influenced by these papers, dictated to, and directed by 
the Ready-print Trust. 

STATEMENT OF WILLAED V. KING, PRESIDENT COLUMBIA 
. KNICKEEBOCKEE TETJST CO., NEW YOEK. 

The Chairman. Please ^ve your name and address, Mr. King. 

Mr. King. Willard V. King, president of the Columbia Knicker- 
bocker Trust Co., New York City. 

Mr. McCoy. Will jou just proceed in your own way, Mr. King? 

Mr. King. I imagmed. Judge Clayton, that your committee would 
want to ask questions, and I had not prepared anything in the way of a 
settled statement, but I may say this : My company is, perhaps, unique 
in a way, not being controUea by, but being independent of any of 
the moneyed interests, as they are generally known in the city. We 
advertise that fact. Some people have thought we brag of it a little 
too much. But I always regard it as important to gain the con- 
fidence of people who did not care to train with the Morgan group or 
the Kuhn-Loeb group, and I knew that any business that was brought 
to us, or any loans that were applied for by reason of being our 
customers, would be considered entirely on our merits and without 
regard to any strength we might get from anyone outside. So it is 
fairly well known. 

Mr. McCoy. Will you state, Mr. King, in what respect you think 
the provisions of any of these bills, especially the interlocking di- 
rectorate bills, so far as they affect banks, would work injury in 
your particular case? 

Mr. King. A provision forbidding any director of a Federal 
reserve bank to sit on a board of a trust company, whether 
it was in the Federal reserve system or out of it, would work my 
company a very serious injury. We have on our board Mr. Albert 
Hopkins, chairman of the board of the Chase National Bank, and 
Samuel G. Payne, president of the Seaboard National Bank. They 
are both men whose banls have gone into the Federal reserve system, 
both men of most valuable information and of impartial point oi 
view. I rely a great deal on them for the information we need in 
the conduct of our business. The worst crime, I suppose, for the 
head of a bank, is not to know about things until after they have 
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happened. They have got to know, to keep a bank prosperous and 
sound, about what is happening. They have got to Imow about who 
has overextended his credit in some other bank before he applies and 
gets more credit. 

Mr. McCoy. Will you state, Mr. King, in what respect the banking 
laws of New York, under which your trust company is organized, 
imdertakes to protect the public and others agamst actions of di- 
rectors, and what penalties there are? 

Mr. King. They provide that no director shall make any profit 
from any loan or any investment that he offers to the bank or trust 
company, supplementing the common-law provisions there and mak- 
ing it a crime for them to do so. That precludes any of our directors 
from using our resources for their own benefit, forming any railroads 
or public-service corporations or any other matter m which they 
may be interested. Then, of course, while this is not a criminal pro- 
vision, they must declare their interest in any of these matters beiore 
they bring them up for discussion, and to refrain from voting on 
them. A director is prevented from taking any part in any trans- 
action from which he gets a profit, either direct or indirect. 

Mr. McCoy. That, of course, prohibits the possibility of their get- 
ting any commission for bringing about the making of a loan. 

Mr. King. Oh, yes. Now, the law was aimed, not at the large insti- 
tutions which were being used for the benefit of large corporations. 
Its history is that it was aimed at the small country banks, where 
there was only one bank in a town, and where the individuals were 
entitled to credit, applied for it, and could not get it, and the officers 
of the company had to go on the outside to the president, cashier, 
or director and give him some little emolument on the side in order 
to get the loan tnrough. That is the history of that legislation. It 
i§ drawn so broadly, however, that it covers the whole field, as I have 
stated to you. It only relates to the directors making profits from 
their own banks or trust companies, and has nothing to do at all, of 
course, with other questions before you — of competition or keeping 
banks open for the benefit of competition for the public. The pro- 
posed amendment that I have discussed with Congressman McCoy 
does not do that. It only reaches the large institutions. It only pro- 
vides that if a man is director of a bank or trust company of 
$2,000,000,000 or more, and also director of another institution of 
large size, and it is found that he is blocking competition, the Fed- 
eral reserve board can stop that. That does ^ot guard the customers 
or stockholders of small institutions against misuse by the directors 
of those institutions. I think that is really the effect of that sug- 
gestion. It would seem to me that either situation, either the original 
bill or the suggestion I have discussed, would rob the banking insti- 
tutions of the very class of men they want to get. It disqualifies 
the keenest minds and the best-informed men from serving as di- 
rectors. Your institution has got to be prosperous and it has got to 
be well informed in order to serve the public; and it seems to me 
that our idea ought to be to strengthen them, and not to cripple 
them, by giving them the best talent available instead of driving the 
best talent out of the field. 

Mr. McCoy. You are familiar with the efforts of Mr. Stillwell and 
his inability to finance a certain railroad project. Will you state to 
the committee what your knowledge is about that matter ? 
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Mr. King. Arthur Stillwell some years ago started to build the 
Kansas City, Mexico & Orient Railroad, and stated that he intended 
to finance it by selling securities direct without the aid of smy bank- 
ing firm at all. He was going to save the bankers' commissions. 
He did sell a great many of the securities that way, peddling them 
her6 and there to people along the line and people that he had known 
before. He found that very expensive, for the reason that when he 
wanted to let a contract to build a few miles of road he did not al- 
i?7ays have the funds in hand to pay his men and-pay for the material. 
From time to time people who had subscribed would back out, change 
their minds, and the hopes he would have would be thwarted, and he 
would have contracts which he would have to fulfill without funds 
in bank to pay for them, and he had to go to the bank and borrow 
money. It was a very improvident way to construct any enterprise. 
So that while he designed his road to run from Kansas City down 
across Kansas to the Facific coast, when it went into the hands of 
receivers it ran a scant 700 miles, something under 100 miles from 
"Wichita southwestward. It stopped at a point in Texas where it 
had no connections. It was not earning its operating expenses, be- 
cause it had no through business, and its local business had not been 
developed. Something like $40,()00,000 of money was raised by vari- 
ous oflicers for the enterprise and its allied enterprise, and the rail- 
road to-day does not earn operating expenses on the 800 or so miles 
that are built. I was asked to go on the reorganization committee 
at the time of the bankruptcy. Mr. Stillwell nad announced, as I 
said, that he was not going to ^et the aid of any banking house. He 
also announced that the banks in New York would try to defeat this 
enterprise, because it was going to hurt the Southern Pacific, the 
Santa Fe, or some other road. That was always regarded as a joke 
in New York. The road does not run in such direction and in such a 
territory that it could affect these reads. No one took that seriously. 
The result is that the bondholders have an incompleted railroad on 
their hands and the bonds are worth almost nothing. 

Mr. McCoy. Is it found that the stock or securities of that road 
ore in the hands of people of very small means to any extent? 

Mr. King. Yes; to a very large extent. People who will fosteu 
an enterprise like that are almost always people of small means. He 
would sell one bond to a small man, a druggist, school-teacher, and 
people of that sort. He sold some very large lots in England later 
on, because he found he would have to finance his road on a larger 
scale, and went over and sold something like $10,000,000 to JlngUsh 
firms. 

Mr. McCoy. What is found to be the value of that road at the 
present time? 

Mr. King. The experts vary in their estimates. Its value as a 
going concern is almost nothing. The bonds are selling for 20 cents 
on the dollar. The experts say that its physical value is somewhere 
between $15,000,000 and $24,000,000. 

Mr. McCoy. And it cost $40,000,000? 

Mr. King. Yes; that and the allied interests. The road is now up 
for foreclosure. The court has fixed a price of $6,000,000 on the 
entire property. We are trying hard to raise the $6,000,000 to take 
the road out of the hands of receivers. 
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Mr. McCoy. Have you any suggestions to make of the proposi- 
tion of clothing the Federal reserve board with jurisdiction to pass 
upon alleged abuses of the interlocking directorate situation ? 

Mr. King. I think it would certainly result in their being badgered 
by statements that certain individuals had applied to the bank for 
loans, and somebody on the board or inside, or something else, was 
blocking them. Those complaints are very ordinary. We have had 
them again and again. One of my directors is a director of the 
Seaboard Air Line Railway. Some people in Florida had been 
building a road, and they came to us for a loan, and it was declined, 
and the company brought some action in Florida on the ground that 
this director was blocking the loan in the interest of the Seaboard 
Air Line. The peoj)le did not have the best reputation, and I would 
not want to do business with them in any way. I am afraid that 
the Federal reserve board, if it had authority to pass upon these 
matters, would have its hands full. Why don't you provide that 
directors must disclose their interests in any subject brought up for 
action of the board? If you think wise, go further and provide a 
fine for a director to make any profit through any transaction that 
it has with his board. The statute in New York which reads that 
way is too sweeping. It has kept a very great many valuable men 
off our board. We have a sufficient remedy to-day in the common 
law. If you buy any security or make any loan to any concern in 
which a director is interested and should make a loss, you could re- 
pudiate the whole thing and sue him for the loss. That is what 
you want. What you want directors for is to bring you business, 
give you advice, and aid you by the prestige of their names. 

Mr. McCoy. How would you cover a case in which the director of 
a bank is also a director of another corporation, and the other cor- 
poration made a profit on some transaction, or rather the bank 
suffered a loss on some transaction, between it and the corporation 
in which he was a director? 

Mr. King. If he announces to the board when the matter is under 
discussion that he is a director in the other corporation and there- 
fore can not vote on the subject, his interest is declared, and the 
other directors are grown men and ought to pass upon the subject 
according to their own intelligence. 

Mr. McCoy. But in case the deal is between a bank and the direc- 
tor, as an individual, as I understand you, if there is a loss the trans- 
action can be disclaimed and the loss recovered ? 

Mr. King. Yes. 

Mr. McCoy. Would it not be the same in case a man is a director 
in two corporations, a banking and an industrial corporation, and 
through a deal between the bank and the industrial corporation a 
loss was suffered? 

Mr. King. If he procured it; if it was done on his advice, you 
could recover now. 

Let me give you an instance. Frederick Eaton, the president of 
the American Car & Foundrjr Co., is one of my board. The Amer- 
ican Car & Foundry Co. builds a great many steel cars for rail- 
roads. If the railroad has not ready cash, very often the American 
Car & Foundry Co. will take the equipment obligation of the road, 
secured by lien on the cars instead of cash. It is a wealthy corpora- 
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tion, has a great deal of capital, and they can aflPord to take these 
things and hold them. Then the money market gets easy and equip- 
ment obligations rise in price, and Mr. Eaton very often sends word 
to me that they have got several hundred thousand dollars of the 
equipment obligations of the Erie Railroad that he would like for 
me to make a bid on. If we have money idle and we would like 
to buy some, we make a bid ; buy them on a 4| interest basis. I have 
jobbed that way with Mr. Eaton a number of times. His interest^ 
then, of course, is as president of the American Car & Foundry Co.^ 
and he is a very close trader, and I very seldom buy them at a profit 
Suppose we did buy at a profit. We would buy on our individual 

t'uagment. He would be acting not as a director of my company, 
mi of the American Car & Foundry Co. Why can he not sell these 
to us? I do not see. It is attractive business, and we would like 
to get it. If we buy it of him and pay too much for it, it is be^ 
cause we are not properly equipped with officers. 

Mr. McCoy. Why should not the American Car & Foundry Co. 
come in the first instance to the Knickerbocker Trust Co. and deal 
with it for thesjB certificates? 

Mr. King. That is what they do, practically. Mr. Eaton, the presi* 
dent, sends in word. He is a very active executive officer. 

Mr. McCoy. He is handling them for the American Car & Foundry 
Co.? 

Mr. King. Yes. Those instances are very frequent, and in every 
case that I know the director stands very impartial. I find it a very 
easy thing to keep directors in such shape that they stand impartiaL 
I do not see how vou can frame a statute that would not deprive us 
of a great deal of our business, and business we ought to have and 
which we ought to get. 

Mr. McCoy. Then your suggestion would* be no legislation oti 
the question of interlocking directorates in banks and trust com- 
panies? 

Mr. King. Providing the national banking law or the Federal re- 
serve bank law covers the fact that a director should disclose his 
interest in any subject under discussion. 

Mr. Nelson. Do you not see any evils in the interlocking of all 
these business concerns, fostered by the same kind of interests, an(i 
do you not think they should be met by some kind of legislation ? 

Mr. King. There have been a number of evils. There is no doubt 
about that. I have tried again and again to think how you could 
improve conditions by legislation which would not sweep away ivhRi 
was proper. ' 

Mr. Nelson. But you advise us to do nothing, do you not? 

Mr. King. No ; I would not cjuite advise that. I think if you re- 

Juire directors to disclose their interests that you cover the point of a 
irector making profit out of his stockholders. As I said a little 
while ago, that does not cover the point of permitting and encourag- 
ing competition between banks. In the Morgan interests the alleged 
danger was that people who were entitled to accommodation would 
go to New York and find so many banks in the control of the Morgan 
interests that they could not get an accommodation. 

Mr. Nelson. Not only banks, but industrial concerns and railroads, 
all interlocking. 
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Mr. King. Yes. The banjcs would all b^ .covered apd practically 
are covered to-dav by the common law. 

Mr. Nelson. If that is true, vhy do they escape the CQmmoi;i law 
all the time? 

Mr. King. Because people dp not s^vail themselves of their pv^^ijf, 
resources. Stockholders do not reflate their affairs here the way 
they do in England. I think we have got to jack ourselves up and 
insist upon our personal rights and take advantage of the laws we 
have to-day. 

Another trouble is this, after we do bring a suit and you get a 
director up for malfeasance your jury begins to get sympathetic aft§r 
a while. First they denounce it and then they get sympathetic and 
let him off on the general idea, "Why punish this man for wh^t 
everybody else is doing? " After you got a conviction of Charles W. 
Morse, what happened? A million and a half petitions were signed 
and sent in for his release. Why? You have an emotional piAlic. 
They will not study securities or investments. In this very bill 
where you try to forbid banks buying all the securities of raiiro,a4s 
and public-service corporations your idea is that the bank is going to 
take all the securities, or that Morgan & Co. is going to tak^ all the 
securities of the New Haven road issues at a low figure and sell them 
at a profit to itself. People will not buy securities that are not issued 
through a banking house, as is illustrated by the case I just men- 
tioned of the Orient Railroad. Only a few bought them. You can 
not raise enough money that way to build any public enterprise to- 
day. People will not buy securities unless some banker's name is on 
them. 

Mr. Nelson. Do the banks ever secure these investments ? 

Mr. King. No ; but John Jones says, " Morgan is back of this thiyii^. 
We know J. P. Morgan, and we know this is all right, becausie we 
know he has his lawyers, who are expert in these matters," and if it 
goes wrong he can say, " Well, Morgan's name was on it ; it looked 
pretty good." People will not buy securities to-day unless they are 
recommended by some bank. They want somebody to blame. That 
is why these big iDanking houses sell these securities throughout the 
world, and especially through this country. 

Mr. Morgan. Is it not true that these banking houses have built 
up a reputation for integrity, upon which the people rely for their 
information regarding investments and they are able to market their 
securities where other people could not do it? That is just the 
point. If a man sells bonds that turn out well, he will have a fol- 
lowing anxious to buy anything he wants to float. You can get a 
man who would worry for weeks over paying $50 for a horse when 
he needs a horse and had no reason to suspect you at all, and h^ will 
put $3,000 dollars in an enterprise he reads of in the papers just 
because some man's positive statement recommends it. 

If you pass a law that Morgan shall not be the director of a public- 
service corporation board, a bank board, and a railroad board, you 
are going to make it impossible for those concerns to raise money 
they need to serve the public, and you are going to make it especially 
impossible for firms of inferior credit to do so. Take the Missouri 
Pacific Railroad to-day, a road that is serving an important part of 
the country. It is crowded and may default this sum^mer. Some 
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people think it is going to be able to pull through. It has got to 
raise some money. How is it going to raise it? It has got to go 
to some banking house that will taKe its securities and say to the 
public, " We have been through its books and its properties and we 
have examined the whole situation. These things are good. We will 
recommend them." If they do that they will sell them; if they do 
not, the Missouri Pacific will go into the hands of receivers. In 
order to do that why should any firm buy Missouri Pacific securities 
and say that to the public? They certainly could not afford to do 
it if they did not stand in some position where they can watch what 
the Missouri Pacific is doing, control its business, and say, " You hfl,ve 
got to put so much money in your railroad and ballast and provide 
for future needs." You have got exactly what Kuhn-Loeb did a 
few weeks ago for the Chesapeake & Ohio. They furnished money 
for them on inferior security and sold that security and provided in 
the deed of trust that the Chesapeake & Ohio had to put a certain 
amount each year back into its property, out of its earnings. 

If your object is to help industries and to help the country develop 
you have got to make it possible for bankers to serve or these boards. 

Mr. Nelson. You said in your opening statement that you had 
been accused of advertising too much that you were independent of 
these institutions and groups. 

Mr. King. Yes, sir. 

Mr. Nelson. I should infer from what you said that you saw some 
very great evil in combination. 

Mr. King. Yes, sir. 

Mr. Nelson. And that is the evil we are trying to reach. 

Mr. King. Yes, sir. I think that is an evil that is hard to reach 
by statute. 

Mr. Nelson. If we had no interlocking directors and leave the 
stock ownership as it is, do you believe we would accomplish very 
much? Are there many people that will be reached by preventing 
interlocking directors, leaving stock ownership as it is ? 

Mr. King. I think you would only prevent some desirable things 
and open a way to deceit, because a man then would not go on the 
board, but would have a dummy on the board and would thereby 
evade responsibility himself. As a matter of fact the way things are 
now you make them evade responsibility and they do not go on these 
boards, but a man will put his counsel on the board, or some dummy, 
and thereby he escapes all responsibility. I have seen that so often, 
and in a definite case, in a liquidating trust company where that was 
exactly the case. A man who wanted to loot the company saw that 
the statutes ran against him and after a while he dropped off the 
board and put his counsel on. That exempted him from all liability 
whatever. You would have boards of dummies and you could not 
put your finger on the responsible man. 

That is all I have to say, Mr. Chairman, unless you have something 
you want to ask me. 

The Chairman. We are very much obliged to you. 

(The committee then went into executive session.) 
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Committee on the Judiciary, 

House op Representatives, 

Thursday, March 26, 1914- 
The committee this day met, Hon. Henry D. Clayton (chairman) 
presiding. 

The Chairman. The committee will be in order. A motion was 
adopted at the last meeting of the committee that we hear Mr. Inger- 
soU this morning for oneliour; and that is the business now before 
the committee. We will be very glad to hear from Mr. Ingersoll. 

STATEMENT OF ME. WILLIAM H. INOEESOLL, OF NEW TOEE. 

Mr. Ingersoll. I represent Robert H. Ingersoll & Bro., of New 
York, commonly referred to as the Ingersoll Watch Co. I am very 
grateful to the gentlemen of the committee for allowing me this 
opportunity. I have felt that my interest is sincere in showing why 
this country should adopt the method of getting goods from fac- 
tories to consumers in the best, most wholesome, and most inex- 
pensive way that there is, and I have desired to come before you 
and show you some of these specific injuries that the company I 
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represent is suffering from and show you just how certain practices 
of the market are operating. 

We make an article known as the dollar watch. In the New York 
Evening Journal of March 12, 1914, is an advertisement — it was in 
other papers, too, but I picked out this one — and that newspaper has 
a circulation in the vicmity of Greater New York of over 800,000 
copies. It has a tremendous power for spreading any message that 
anyone wants to publish in it. Now, here is an advertisement of a 
man named Reiter, and the advertisement says: "Genuine Inger-- 
soli's famous dollar watch, 69 cents. The biggest value you ever saw 
in your life." Then it goes on with some other articles. The next 
item I want to refer to is "link cuff buttons, 25 cents each; 5,000 
pairs extra heavy gold-filled link buttons, in 12 different styles, as 
illustrated, values up to $1, special, 25 cents each." I sent a young 
woman to the store of this man to buy one of those w^-tches, and the 
experience she had was this: She went to that store; she asked for 
the dollar watch that was advertised ; the man told her that he had two 
other watches, both of which were better, and which he could sell at 
the same price. One of those, the affidavit of the young woman 
states, was the Pathfinder watch and the other was the National 
Ansonia watch. I also had a set of these cuff buttons purchased at 
the same time these watches were recommended as being better than 
the Ingersoll watch. Those watches can be bought irom 5 to 15 
cents less than they pay for the Ingersoll watch, although they sell 
them for $1, at the same price, but they make more money than 
they do on the standard article, which is published everj^where and 
everybody knows what its price is, what it is, what its general 
merits are, who made it, who guarantees it, who they go to if they 
have any trouble with it, and all that sort of thing. 

One thing typifies the principle of price standardization in the 
selling of goods and the other typifies that earlier stage of business 
when there was no such thing as a standard article, when you went 
into a grocery store to buy soap and they cut it off of a big bar. 
You carried it home, but you did not know who made it; if it was 
good soap you could never get it again, because there was nothing 
to enable you to identify it ; and if it was bad soap there was nothing 
which enabled you to shun it, because, as I say, you could not identify 
it. The grocer himself did not know who made it, and he never 
could give you two batches alike. The system of selling that un- 
known watch at the same price by decoying bijyers there through 
the method of advertising something that people do know about is 
kindred to the system that was in existence before what popularly 
became known as the one-price system of merchandising was 
adopted. 

Now, what happened when the customer got there, aside from the 
watch situation ? This young woman insisted on buying one of these 
watches, and she finally got it, but for everyone who would get it 
there would probably be 50 persuaded by the dealer that this other 
thing was better. 

Now, take the cuff buttons, said to be worth up to $1 — from 50 cents 
to $1 the advertisement reads, I think. Those cuff buttons were 
said to be heavily gold-filled, vou understand, and I had them 
assayed, and here is the assayer s voucher that the gold value is 2 
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cents per cuff button. They are commonly sold at from 10 to 15 
cents a pair to the dealers. 

Now, this man who advertised that watch in that way is very anx- 
ious that his statements should be believed. If he came out in the 
newspapers and said, " I am selling dollar cuff buttons for 25 cents," 
people would say, "That is unreasonable; it can not be done." But 
when side by side he says, " Here is an IngersoU watch for 69 cents," 
they say, "That man certainly has some magic abilitv to deliver 
values to the people." Now, the thing that is back of that, it seems 
to me, is this: He is trading on another man's name. I think 
nobody would object to him selling any watches for which his guar- 
anty and his name was sufficient to cause people to buy them. If he 
had said, "Eeiter's watch for 69 cents," there could not have been 
any objection. But it was because he used another man's name that 
he was able to draw a crowd there. He did draw a good crowd, and 
he does it day after day. 

Mr. Carlin. What did he have to pay for that IngersoU watch? 

Mr. Ingersoll. Sixty-seven and one-half cents is the lowest price 
that they can be bought for by the retailers. The wholesale jobbers 
pay 60 cents for the watch. He could not possibly be selling it for 
any wholesome and natural purpose, because he loses money — about 
15 or 20 cents — on every one of them that he sells. However, that is 
a common thing. I must hurrv along on this 

Mr. Carlin (interposing). You do not manufacture your watches, 
do you? 

Mr. Ingersoll. No ; we do not manufacture them. 

Mr. Carlin. You buy them from a manufacturer ? 

Mr. Ingersoll. I did not quite get that question. 

Mr. Carlin. Who makes your watches? 

Mr. Ingersoll. The Waterbury Clock Co. 

Mr. Carlin. And the wholesaler gets your watch at 

Mr. Ingersoll (interposing). Sixty cents. 

Mr. Carlin. And the consumers get it at $1 ? 

Mr. Ingersoll. Yes, sir. 

There was a statement put in by a Mr. Bloomingdale, who ap- 
peared before your committee a short time ago, calling attention to 
the financial standing of our company and drawing the inference 
that we were not sufferers from this price-cutting evil. I simply 
want to say to the members of the committee that the figures which 
were put into the record were not correct; they were misi^ead. But 
at those figures the number of watches that we have sold would give 
us a profit of 3 cents per watch. That is what we would have made 
at tfie figures which were somewhat misread — as they were put into 
the record. It has taken 37,000,000 watches— the sale of 37,000,000 
watches — to build up our showing of something a little over $1,000,- 
000, which is about 3 cents per watch. Our profit for inventing — you 
might say finding a market, placing the goods, and doing all of those 
things that were necessary to give this vast public of the United 
States 37,000,000 of them — an implement for keeping track of time — 
the stuff that their lives are made of — giving a watch to millions that 
never had a watch before and never could have had a watch, and our 
profit has been only 3 cents apiece. 

Now, I have pointed out this occurrence. This was on One hun- 
dred and twenty-fifth Street, in New York. Within a few blocks of 
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that store are some other dealers selling IngersoU watches, and I 
would like to show you the effect of that practice on these people, 
these eight dealers. I have their signed statements, telling us that 
their sales have dropped off a total of 53 watches per week, 2,500 
watches per year. That is the extent to which this one man's prac- 
tice has injured us. 

Mr. FitzHenry. I do not recall just what you said, but did this 
man sell any IngersoU watches at 69 cents? 

Mr. Ingersoll. He did sell a few ; I do not know how many. The 
jroung woman that I sent there to buy a watch had great difficulty 
in getting it. He first offered one, and then he offered her another ; 
but finally, when she insisted on this, he did grudgingly let her 
have it. 

Mr. FitzHenry. But there were very few of your watches sold 
at that price? 

Mr. Ingersoll. Yes. 

Mr. Carlin. He had a profit in doing this of 9 cents? 

Mr. Ingersoll. No, indeed ; he had a loss of about 15 cents. 

Mr. Carlin. They cost him 60 cents? 

Mr. Ingersoll. No ; he is a retailer. It is the wholesaler that buys 
at 60 cents. This man is a retailer, and the lowest price at which 
he can buy them is 67^ cents. 

Mr. Carlin. He sold at 69^, so that he had some profit. 

Mr. Ingersoll. Well, I am afraid you would not like to pocket 
bis profit and conduct his business, pay his rent, pay his advertising, 
pay his clerk hire, lighting and heating, and those things, in oper- 
ating his business. 

Mr. FitzHenry. Did not that sort of advertising eventually hurt 
the man who did it instead of you, or fully as much as it did your 
concern-? 

Mr. Ingersoll. I do not suppose it hurt him as much, sir, because 
a man's reputation and his name are the most sensitive things that 
he has. You see this man — I do not like to so characterize mm — ^is 
what I regard as a f akey dealer ; he moves from one place to another. 

Mr. Graham. And as far as he was concerned it would not be a 
permanent effect, but it would permanently affect you by disorgan- 
izing your price? 

Mr. Ingersoll. Yes. He says, "Ingersoll watches, 69 cents." 
Now, all the people, not only in his little neighborhood, but all over 
Greater New York, hundreds and hundreds of thousands of them, 
see the ne\^spapers carrying that story and that puts in the minds of 
the public the idea that Ingersoll watches ought to be sold for 69 
cents, because here is a man doing it. It sets tne idea in their minds 
that under ordinary circumstances the dealer who wants a dollar for 
the watch, the honest, legitimate retail merchant, the neighbors of 
many of you, is extorting an unreasonable profit. Now, that is 
deception, and it hurts my company, because none of the people who 
see that will ever be satisfied again to pay the price that they must 
pay if they are permanently to get those things which we believe — 
and we have thousands and thousands of testimonials from the 
public — it is good for them to get. 

I have shown what happened, that these dealers in the community 
have had their business m our goods cut down by the sale of 53 
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watches per week, and they are going to go out of our goods; they 
are going to sell out their stock and they will not reorder, and when 
a man comes to buy IngersoU watches they are going to do just ex- 
actly the thing that this man is doing; that is, say, "Here is some- 
thing better." Now, they have to do it to live. Men are not going 
to die, gentlemen, nor go out of business. If you force on them a 
system of trading that makes them crooked, they have got to be 
crooked; there is no other way out of it. You can set these things 
one against the other. It has been pretty well demonstrated that 
the one-price system of doing business is wholesome and honest. 

Think of the publicity feature. What is the greatest corrective 
of all the wrongs we surfer in public life. It is publicity; is it not? 
Anything that will bear the light of day or anything that will throw 
light on the conditions that are going on is the greatest sterilizer of 
all the rottenness and crookedness that may exist in the business 
world. 

Now, take watches or any other article. I have used watches, 
because I know more about them and they are in my mind a great 
deal. But take any article. When a manufacturer is compelled to 
publish his price to the public and let every man know what the price 
of that thing is you can see that he has got to buckle down and put 
that price just as low as he possibly can put it, because if he makes 
a mistake and sets it higher than he ought to set it he is making an 
opportunity for some other fellow to come in and set the price lower 
and take tne business along so long as you have competitive condi- 
tions. 

I would like to jump over to Philadelphia 

Mr. Danforth (interposing). Does the company that makes your 
watch make watches for any other company? 

Mr. Ingersoll. They do not. If there were time, and if it were 
essential, I would delight to go into the relations of our company 
with the Waterbury Clock Co. The watch was our ideas ; they never 
had any notion of making watches. Robert Ingersoll, the founder of 
our company, was going along the street and he saw a little clock 
in the window one day. He had for vears been thinking — he was a 
little merchant before or quite a sizable merchant, a wholesale and 
retail merchant — and he always wanted to get something that had 
a wide public appeal, that was useful, ana that was staple. He 
spied that little clock, and the thought came to him, why can it not 
be made a little smaller, so it can be put into the pocket and carried 
as a watch. And he went into the store and bought the thing. He 
took it around to clock companies and gave them his idea and they 
said it was impossible. He puzzled over that thing a long while, 
until he did find a way to compress it into a beautiful little thing 
like that [indicating]. You can hardly crowd it into your pocket, 
but that was the first model of the first Ingersoll watch. 

Through all the years since then, some 20 yeaj's, the watch has been 
coming down in size, until to-day, as you will see, we have a watch 
that is quite a convenient and decent little article. Twelve times 
during this period we have improved the article. In the face of 
rising cost of almost everything in the world we have delivered to 
our customers more and more and have maintained the same price. 
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I do not think there is anyone who could ever claim that there was 
any exorbitant charge in the price of that article at $1. 
. Mr. Webb. What has become of the old Waterbury watch that we 
used to have as boys? 

Mr. Ingersoll. That is in the graveyard of the price cutters. That 
watch was sold all over the country by every Tom, Dick, and Harry 
at any price that the dealer might take a notion to sell it at, and it 
went into the hands of a receiver because nobody would sell it. 
It came to be a stench in the nostrils of every decent, self-respecting 
merchant in the United States. The public was deprived of the 
privilege of purchasing the Waterbury watch from the time that 
the thing became so demoralized that nobody would handle it. Now, 
that is the trend of this whole open-price system. 

Before I close I hope to come to an understanding with you gentle- 
men, because I can see from a reading of some of the records of your 
hearings that your idea of what we who make these standard brands 
of goods want is not what we do want. If you will allow me, I would 
like to tell you something about Philadelphia. We never had any 
price cutting until this so-called Sanatogen decision, or the decision 
m the case of Bauer versus O'Donnell, was handed down last May. 
Theretofore we had been able, by availing ourselves of the patent 
law, to prevent people from selling our goods at cut prices. In this 
so-called Sanatogen decision the Supreme Court held that a patent 
could not be used for the purpose of protecting prices. Since that 
time we have done our very best to keep people from ruining our 
reputation and cutting our prices, but, oi course, we have no power 
to do that, or, at least, we are not at all sure that we have any power 
to enforce what we believe to be decent and proper business methods 
in the sale of our own products. We can only ask the dealers not to 
cut the price, and point out to them that if one of them does it others 
will follow, until nnally all of them, as to that article, will be operat- 
ing without profit. The sale of the goods will then cease, because 
dealers will not work for nothing, and any public that tries to get 
anything from anybody for nothing will get what people deserve to 
get who try to do that thing. 

Mr. Dyer. Have you had trouble of that character, particularly 
since that decision was rendered ? ^' 

Mr. Ingersoll. Yes, sir; we have had a great deal since then, and 
it is getting worse every day. At first the dealers were reluctant to 
go into the fight ; but when one dealer does it, how can his competitor 
afford to keep out of it? If a merchant across the street from you 
advertises Ingersoll watches at 69 cents, you can not brand yourself 
as being a high-priced merchant by holding them at $1. You must 
come down to the reduced price, and as soon as you come down to 
69 cents, you lose all interest in the sale of that article, and you run 
around to find something that you can buy for a little less and sell for 
the same money. That is just what happens. 

Mr. Webb. Did you have any trouble along this line before the de- 
cision of the Supreme Court in the case of Bauer versus O'Donnell ? 

Mr. Ingersoll. We had a little bit of trouble 15 years ago, but it 
was stopped immediately. The entire trade knew that we could en-^ 
force our price. 
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Mr. Webb. How did it happen, then, that the price cutters con- 
signed the Waterbury watch to their graveyard, if the manufacturers 
of that watch had the power to protect their price? They had that 
power then, did they not? 

Mr. Ingersoll. Yes, sir ; they did ; but I know that you gentlemen 
want to look at the actual conditions. You are not defining any eco- 
nomic theories, or anything of that sort, but you want to know what 
is going on. I am trying to present the actual conditions as they 
existed then and exist now. It is probable that if at that time any- 
body had devised a system of protecting prices by the aid of the 
patent law, the Waterbury Clock Co. would nave done it; but nobody 
had tried it. It was not the practice of that day, and the thing went 
down and out. 

Mr. Webb. Is that the same company that manufactures your 
watch ? 

Mr. Ingersoll. No, sir. 

Now, over here in Philadelphia there is one man selling our goods 
at 59 cents. The name of the concern is I. Press & Co., and they 
sell our watch at 59 cents. I do not know what they have to pay 
for them, but presumably they pay 67^ cents, 70 cents, or 72^ cents, 
because those are our prices. This dealer buys them from a whole- 
sale dealer and not from us. 

Mr. Nelson. You would not sell to a retailer, wo^ld you? 

Mr. Ingersoll. We do sell to retailers. They can buy them from 
the wholesalers or from us direct. 

Mr. Nelson. Would they pay the same price if they purchased 
them from the wholesaler? 

Mr. Ingersoll. They would pay the same price to us as to the 
wholesale dealer. 

In Philadelphia there are 14 dealers right close by this price cutter 
and another one named Kerstein. Now, I have some letters here 
bearing on this subject. Here is one from a rrian who says, " I can 
not sell your ^oods at a profit any more. I used to buy them by the 

fross "-^that is, 12 dozen at a time — ^" but I can no longer buy them 
y the dozen." Now, gentlemen, that is the way it affects us. The 
man who cuts the price down on articles like this does not want to 
sell them, and, under those conditions, nobody else can sell them. 
The result is that the public after a little while has great difficulty 
in getting those things. If that is not restraint of trade, I do not 
know what is. 

Mr. Dyer. How does the sale of watches by your company now, 
under these conditions, compare with your sales prior to this decision 
by the Supreme Court that you spoke of ? 

Mr. Ingersoll. That decision 

Mr. Dyer (interposing). How do your sales now compare with 
your sales prior to that decision ? 

Mr. Ingersoll. I understand your question. That decision was 
handed down last May, and our sales for the first three months of 
this year, or just about up to date, as compared with the sales during 
the first three months of last year, are short in the neighborhood of 
12 per cent. We have suffered that loss, and it is mostly in the com- 
munities where this price cutting goes on. 
41878— VOL 4—14 9 
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Mr. Nelson. May not that be the result of these Democratic times? 

Mr. Imgebsoll. I am not student enough 

Mr. Webb (interposing). It may be the result of your having 
supplied everybody generally throughout the United States. You 
tsay you have sold 37,000,000 watches, and I presume you do not ex- 
pect to sell as many now as you did 12 years ago. 

Mr. Ingersoll. Unfortunately a man who is not in business is 
likely to reason that way, but business experience teaches us that we 
do not in the course of 20 years work up to the point where with 
one year after another showing a gain of 10, 12, and 15 per cent, 
we shall suddenly come to a time when everybody has purchased a 
watch and stops buying. It does not so work out in human ex-, 
perience. 

Mr. Volstead. Maybe they do not carry as cheap watches as they 
formerly did. 

Mr. Ixgersoll, They can purchase them at higher prices if they 
want than. If we are sincere, there is no need to try to avoid the 
issue that is involved. There is no doubt about it, and there is 
plenty of evideiice to support my contention in this. In these 14 
rstores in the neighborhood of these two price cutters our loss in 
rsftles amount to 109 watches per week, or 5,688 watches a year. 
That loss is sustained just because of the cupidity of those two men 
who want to trade on our name. 

Mr. Dter. In stating your loss in sales in that neighborhood do 
you include the sales of those two men who are cutting prices ? 

Mr. Ingersoll. As nearly as we can ascertain them; but they sell 
almost none, because they try not to sell them. They have something 
else to sell, and why should they want to sell our watches if they 
have something else to sell on which they can make more money? 
They offer our watches at cut prices only for the purpose of draw- 
ing a crowd. I have here the advertisement of a store in Chicago 
oaring to sell Ingersoll watches at 37^ cents. That is a bigger bar- 
gain than I ever heard of anywhere ; but when we tried to buy one 
of those watches we found that we could not get it for 37^ cents. 
We had to buy withr it a chain, which appears to be worth about 5 
cents, and pay 75 cents for the watch and chain. But thev can use 
our name and reputation and over 20 years of hard labor for 
the purpose of pulling a crowd into their store, and when the people 
get there they tell them, " You can not get the watch without buymg 
something else." 

Mr. Dyer. Could not that situation be relieved by a law providing 
for the punishment of people for publishing fake advertisements? 

Mr. Ingersoll. I wish to goodness it could be done, because that 
lias been one of my labors during the last three or four years as the 
head of the Advertising Men's League of New York, to prosecute 
fake advertisers. For instance, we won a verdict against this man 
Henry Siegel, who has since gone up, and who defrauded his bank 
<iepoOTtors and got away with the wage-earners' benefit fund in the 
«tore and all that sort of thing. A year ago we got a conviction 
against him; but the trouble is, gentlemen, that there are so many 
little crooks and turns that they can take that no law you could 
write would reach them. 

(Thereupon, the committee took a recess until 1.30 p. m.) 



Digitized by VjOOQIC 



raUST LEGISLATION. 1698 

AFTER RECESS. 

The committee reconvened pursuant to the taking of recess. 
STATEHENT OF ME. WHLIAU H. INOEBS0LIr--Continued. 

The Chairman. You may proceed, Mr. Ingersoli. 

Mr. Ingersoll. The reason I wanted to appear before this commit- 
tee was the fact that you have introduced and have had referred to 
this committee, bills which embody provisions that would prohibit 
a business system that I believe to be essential to clean and decent 
business methods and to the economical distribution of goods from 
the factory to the consumer. There is one thing that most of us 
have not realized, and that is that while nearly all of the attention 
of our public men has been devoted to the gigantic trusts and rail- 
road corporations the fact remains that after all is said and done 
the biggest business in this country is the business that is conducted 
by more than a million small retail merchants. For instance, there 
is not a manufacturing industry in this country, no line of business, 
that could stand the entry of a corporation doing a business of 
$100,000,000 a year without causing great disturbance in that indus- 
try. Now, in the retail market, within the last few years we have 
had such a concentration of business that there are a number of cor- 
porations with a business of $100,000,000 a year or more, and it 
hardly causes more than a ripple on the surface. The market is so 
immense, it is such a tremendous field that its importance has 
escaped us simply because it has been divided among such an enor- 
mous number of individuals. 

Now, I understand that the purpose of this committee is to frame 
legislation which will tend to prevent monopoly and not to have 
concentration of business and a few overlords for whom the rest of 
us shall work. In the retail market the exact opposite tendency 
prevails to-day, but at this time there seems to be a feeling for open 
competition and absolutely no restraint; dog eat dog; let us go to 
the limit. And it means just what it has meant in the past, namely, 
that the big fellows, the men with capital, are going to knock out the 
small men and the individuals are going to have to work for a few 
great corporations. That is not a fancy, but it is the logic of what 
has been. Where did we get our trusts, gentlemen ? The Standard 
Oil. the Tobacco Trust, and all the other trusts grew out of a condi- 
tion where there was not restraint but practically open and free 
competition, where it was possible for the big fellows to go into, a 
territory, cut prices, and take away the business of competitiors, 
jacking the price up somewhere else, and all that sort of thing. Now, 
to-day we have this concentration going on in the retail ousiness. ' 
For instance, in New York City the United Dry Goods Co., a cor- 
poration, owns about 50 department stores. The big stores in some 
40-odd cities are controlled by one company. They are department 
stores and they handle everything that all of the other lines of busi- 
ness handle. I do not refer to this corporation in particular, but 
there are certain sensational department stores which make it a prac- 
tice to take one department at a time and make such cuts in prices 
that it affects that line of business throughout the city. 
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They will take the hardware business and they will shake the 
hardware business in that community until the little fellows can not 
hang on ; they can hordly make a living. In the meantime that de- 
partment is being supported by other departments, just as the trusts 
in the past have gone into one territory, cut prices and put com- 
petitors out of business, and supported the losses there by revenues 
from other territories. Now, that is a condition which must be met, 
and unless some means of restraint are exercised the little man is 
going to be put out of business. 

There is another aspect of that thing. Everywhere confidence in 
the ability of the small man to serve is being broken down. I have 
before me a little treatise called " Trusts, Good and Bad," by Louis 
F. Pest. Now, Mr. Post wrote this something like 10 years ago, 
and here is one paragraph showing a popular misconception, which 
has often been evidenced,^ I think, by some of the questions asked by 
certain members of your committee. He says : 

But now appear the department stores. These keep in stock or store all 
kinds of goods, from testaments to playing cards, from soda water to whisky, 
from a paper of pins to a bicycle, a piano or a set of furniture. Almost any- 
thing you want you can get here, in any quantity, and at prices which are 
not only lower than ordinary retail prices, but lower than ordinary retailers 
themselves can buy the same goods for from the manufacturers. Inevitably, 
therefore, the department store must be prejudicial to the business of all ordi- 
nary retailers, and destructive to the business of many. 

And then he goes on and tells, by an elaborate argument, that we 
must not waste any sympathies on these small men, because it is 
evolution, it is progress. That simply expresses a very prevalent 
misconception. The big stores can not and do not deliver superior 
values to the small ones ; that is, not as a rule. 

There are certain other kinds of stores, however, that are also 
showing this tendency toward concentration. In New York we 
have a large system of drug stores and a large system of cigar stores. 
It is the same in almost all the other cities of this country. The 
cigar stores and the drug stores are commonly understood to have 
been merged recently. That was preceded by a price cutting war in 
which each of them took well-known brands of goods, and they would 
quote prices that were lower and lower until mey were both selling 
without profit and even at a loss. And what could they do? There 
was only one of two things that could happen, and that one thing 
was to go out of business or combine. Now, what did they do? 
They did combine, as I understand it. Now, here is this vast market; 
these chain stores; these department stores, and, perhaps, above all, 
the mail-order houses. I do not speak against them as. a class, but 
I do say there are a few fundamental things that we can do that will 
put competition on a fair and square basis and let the best man. win, 
but not to permit anyone to win because he has more money. 

Mr. Volstead. Suppose you did this : Compelled the manufacturer 
and the wholesaler to sell at the same price to every person instead 
of 

Mr. Ingersoll (interposing). To every person of the same class, 
I assume you mean. To all retailers and to all wholesalers ? 

Mr. Volstead. Would you not come nearer reaching the situation 
than you would by simply fixing the retail price? 

Mr. Ingersoll. Yes; I have not said that I was satisfied with 
fixing the retail price. If I can have five minutes or so I will de- 
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velop my thought. I think the greatest reform that is before this 
country, and the thing we have got to do if we are not to lose our 
democracy and become clerks for a few big men, is to abolish the 
quantity price. Here is the same situation which existed in the 
industrial field a few years ago, and this immense market, that I 
have explained to you, is open to be plucked by those with money. It 
is not any longer a mercantile process, because it is just what they 
could do with the railroads and with other things a few years ago. 
They did not operate them as railroads ; that is, the men who owned 
them. It was a stock-jobbing proposition, a matter of manipulating 
stocks so as to get some money out of the thing and let it go into 
bankruptcy, if you please. But the manipulators got the money and 
the properties were ruined, and the public paid the price and it always 
will. Look at the opportunity of a man with money in the retail 
field. He can go and buy a few stores, or open them if he does not 
want to buy them. Immediately he has a larger outlet than the indi- 
vidual; he commands lower prices; he is in a position to undersell, 
and as soon as he can undersell, of course, he can attract trade from 
the smaller competitor. That process, of course, is like rolling a snow- 
ball. The more such a man controls the bigger he is and he gets 
lower prices. The logic of the thing is that there are only three or 
four corporations in the United States that are able to sell at the 
right price at retail. 

Then there is another consideration that comes into the thing. 
This popular misconception that these big fellows can deliver such 
values overlooks certain inefficiencies which creep into their busi- 
ness, because as their business become unwieldly they are unable to 
do the things that the little man can do. The operating expenses 
of such stores are higher than the operating expenses of the little 
men, and the things on which they cut prices, singularly enough, are 
those on which they have the least advantage in the matter of price, 
because the standard products that have reputations are more gen- 
erally sold at a level price than the nondescript commodities where 
they can go to the factories and use their buying capacity to compel a 
lower price. 

In System, a magazine, the December number is an elaborate table 
of the cost 01 doing business, ascertained by them after an elaborate 
investigation. It shows that the ordinary retail store has a cost of 
doing business from 17 per cent on up. Some of the stores in some 
lines of business, such as jewelry stores, going as high as 26 per cent. 
But in the department stores it is shown that the percentage of opera- 
tion is nearly 30 per cent, that it averages 10 per cent higher than the 
small stores. 

Mr. Volstead. Ten per cent of what ? 

Mr. Ingersoll. Of the selling price. All of this is based on the 
selling price of the goods. Now, we do not want these small men 
put out of business, and particularly we do not want them put out 
of business by methods that are discriminating. 

Mr. Volstead. If what you say is true, it would seem to me that 
these large concerns will have to go out of business. 

Mr. Ingersoll. No; not if you allow them to have certain privi- 
leges, and they are nothing more than privileges if you allow them 
to deceive the public or to take advantage of their smaller com- 
petitors. For instance, if I give you a preferential discount of 25 
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per cent you would soon be able to put the other man out of business, 
would you not? 

Another thing is that money begets certain opportunities to prac- 
tice deceptive trade methods. Quantity buying, as I have said, 
puts this great retail market at the mercy of the capitalists, because 
they can go in and operate on a scale that the small man can not, and 
take the business of the country. You have stopped these things in 
the industrial field mostly, and this is where capital is now putting 
its money; that is, in the retail business. If you will examme the 
lists of stockholders of these great retail corporations you will sec 
that is a fact, and it is the next big market where we have got 
to settle our public questions, because it comes right to the door of 
the household. 

Mr. Volstead. You seem to have given considerable study to this, 
and I would like to submit this proposition to you : A few days ago 
I saw a statement to the effect that the cost of distributing from the 
factory to the consumer was about 50 per cent of the price — that is, 
in Europe — and they claim that in this country it is 100 per cent. 
Now, why is there this difference, assuming that is a correct state- 
ment? 

Mr. Ikgersoll. I will have to say that I would question the 
premise. In Europe the watch that retails in this country for $1 
lias to be sold for $1.25, sir. because the facilities for distributing it 
are less eflScient than they are in America. We have no Bradstreet's 
book to look at there in order to ascertain what a man's credit is. 
We have got to take chances and take the report of our salesmen, and 
they are very fallible, and all that sort of thing. We go into most 
all of the European countries, and our goods command higher prices 
than they do in this country, not because we are trying to make more 
money, but because we can not sell them as cheaply as we can in this 
country. I question your premise. 

Mr. Danforth. What do you think of the New Jersey law fixing 
the price — that is to say, saying they must be sold at the same price 
throughout the State ? 

Mr. Ingersoll. I think that is a good law, in so far as I understand 
it, sir. I think it is precisely the same principle that I advocate with 
regard to these standard products, a standardized price for a stand- 
ardized product. Why should one person buy something for less 
than another person does? That is not the American doctrine, which 
is that of openness and publicity. 

Mr. Danforth. Do you know hoAv it is working? Have you had 
an opportunity of studying it at all ? 

Mr. Ingersoll. I have been studying it in all the spare time I have, 
apart from business, for the last three years. 

Mr. Danforth. The law has only been in force about a year. 

Mr. Ingersoll. Oh, I beg your pardon; I misunderstood you. No; I 
do not know how it is working, but I do not think it has caused any 
radical change. I live in New Jersey, but I have not observed any 
radical change, although I have not watched it. 

Mr. Danforth. I have just come in, and I would like to ask 
whether you have made any suggestion as to how the end you desire 
?an be attained by legislation? 

Mr. Ingersoll. I have some ideas, although I am not a lawyer. I 
am a business man. 
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Mr. Danforth. I inow ; but we can get as ffood ideas from a busi- 
ness man — and perhaps better — than we can from lawyers, especially 
about business. I do not want to interrupt the thread of your argu- 
ment, but if this is a convenient place, I would like to hear what 
practical suggestions you have. 

Mr. Ingersoll. Well, I shall come to that, I think, if you will 
permit me to go on. 

Mr. Danfobth. Take your own time. 

Mr. Ingeksoll. I will refer to another thing or two here. Now^ 
the unfortunate thing, I think, is the fact that we have broken dowm 
confidence in our small merchants everywhere, notwithstanding that 
they are more efficient than the big ones, and if they had a fair 
show, under fair conditions, the big ones could not succeed and would 
not. 

Now, you see, gentlemen, it was found that in j)roducing goods or 
manufacturing them, involving mechanical operations and the dping; 
over and over again of the same thing, quantity was made an econ- 
omy, and that idea has thoughtlessly been followed in distribution ; 
that is, that the same economy came from large operations. But it 
does not work out so. I have cited some facts to show that it does^ 
not prove out. For instance, take the chain stores; they are coming 
back to the individual store system of management. We get our 
orders from individual stores and we are asked to deliver to indi- 
vidual stores. They have abandoned their scheme, and they hole! 
together on the proposition that they can buy cheaper, as they can 
compel the bigger manufacturers, at least, to give them a lot of 
accommodations that they do not give to the little men. A chain 
store will come to us and ask us to send three watches a distance of 
50 blocks and expect to get the lowest price on them. Now, we used 
to do that, until we reasoned the thing out and found that such 
practices as that were undermining the very people that we were 
relying on to distribute our goods fairly and honestly. The large 
centers have their daily papers and these stores can blanket the 
country around day after day and every day with their advertise- 
ments. They carry all sorts of bargain announcements. I have a 
a lot of them here, and I am sorry I can not because of lack of time 
show all of them to-day. You will find here instance after instance 
where they start off with some well-known thins at a cut price, and 
then they offer all kinds of other things that nobody ever heard of; 
but they are all set down in the same ratio, as goods offered below the 
market price. , j xi. 

Now, what is the effect of that on the country people around these 
centers? Thev immediately get the idea that they can not buy at 
home; that they have got to go where these wonderful bargams are 
advertised, to these great bazaars, etc. ; or they will send their money 
off by mail to the catalogue houses. The people do not trade at 
home, and, naturally, the business conditions at home are bad. What 
opportunity do the merchants have in their home towns to do busi- 
ness? There is no business there for them, and they have got to go 
to the city where the people spend their money and do their business 
They must do that in order to find an opportunity. Therefore, I 
say we are furthering that tendency to congest the population m 
large centers. I have figures here to show that tendency, but I will 
not stop to read them now. I have figures to show that 1,700 towns 



Digitized by VjOOQIC 



1698 TRUST LEGISLATION. 

in Pennsylvania, which is the great mail-order State, went backward 
in population between the two censuses last taken. 

Mr. Webb. You can not stop the advertisements of these mail- 
order houses, can you ? 

Mr. Ingersoll. You could stop the fraudulent element in them. 
There are three things which enter into that : In the first place, we 
give them a subsidy to work on in the form of a quantity discount; 
m the next place, we give them the privilege of buying space in the 
publications that are carried through the mails, and of printing 
almost ad libitum anything they please; and, in the third place, we 
let them bolster up their exaggerations and misrepresentations by 
putting in something that everybody knows to be worth so much 
money and quoting a lower price on it. Thus they make use of the 
manufacturer of these special standard articles as implements for the 
destruction of our own small customers and for the destruction of the 
small towns throughout the country. You would thus make our 
reputation available to men who would use them unscrupulously. 
No good can possibly flow from any such condition as that, and you 
have got to limit the competition. It is claimed that competition 
will solve these business problems, but that is just what we have 
been struggling with for years in this country, because when you 
say " let them compete and go the limit," of course the big man is 
the one that survives on that basis. I am satisfied entirely if you 
will leave it on the efficiency plane, and let those who can really 
serve, serve and prosper, and let those who have to have some form 
of special privilege in the way of an inside price, or in the way of 
niakmg fraudulent and misleading advertisements, or in the way of 
what is equally fraudulent — the deceptive cut price — ^let them adopt 
better ways and see if they can still survive. 

Mr. Danfortil That brings up the question I asked you — that is, 
what is your suggestion ? 

Mr. Ingersoll. My suggestion is to induce the legislators to curb 
the unnatural tendency toward the concentration of business and that 
you do aAvay with quantity prices. Now, I do not think that you can 
do that at one fell swoop. It is too big a thing to do all at once. It 
will require time. It will require 3, 5, or 10 years, but not more than 
10 years, I think. It will not require more than 10 years, 'because the 
whole business community is waking up to the thing. 

Mr. Volstead. Why should it take so long? 

Mr. Ingersoll. It requires public education. 

Mr. Volstead. Suppose we passed such a law, is there anything to 
prevent the people from complying with that law ? 

Mr. Ingersoll. No, sir; I do not think so, but I think that such 
pressure would be brought to bear upon you that you would not pa&s 
such a law. 

Mr. Danforth. If it were passed at one fell swoop it would upset 
business, would it not ? 

Mr. Ingersoll. I think so. My idea is that there is a place to 
begin and then there is a gradual process that could be followed in 
getting at this situation. In the first place, here is this one class 
which is now being victimized, as I showed you this morning, and is 
being made the tool of the price cutters. First, you should exempt 
the small dealers from this merciless and unscrupulous competition. 
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Take the standard, take the trade-mark, I think that is a matter of 
name and reputation and good will. Take that situation and say: 
"Here, we will stop the quotation of these misleading cut prices 
which deceive the public into thinking that a whole series of goods 
advertised and offered in connection with these standard articles are 
sold on the same basis." Do that by providing that the maker of 
that thing shall set the price to the public and publish it. Have him 
to file it with a Government bureau. It would affect a relatively small 
proportion of the goods on the market at best. Then, when you have 
done that, you will have removed one of the most pressing obstacles 
that the small merchant finds in his way. In the next place, do 
what you can through the postal laws to get at this dishonest ad- 
vertising. That is a matter, as I understand it, which must be 
mainly handled by the States. I have myself been active in securing 
the passage of honest advertising laws in several of the States. 1 
procured the introduction of such a law in the State of New Jersey, 
and it was passed. I have been at the head of the Advertising Men's 
League, in New York City, and under the very imperfect laws they 
have in New York State we have successfully prosecuted some cases, 
but there are opportunities in too many instances to escape through 
the meshes of the law. 

There are in 15 States of the Union now laws against fraudulent 
advertising. I wish I could stay here indefinitely and tell you abbut 
some of the conditions we are up against in the business world which 
I know have never been presented to you, and your experience has 
not brought you in contact with them. But if you will, in so f ar aa 
the National Congress can, make dishonest advertising risky through 
the post office part of it, I think that ought to be done. In the third 
place, I think it would be very wise to couple with it a provision that 
would allow these trade-marked wares to be sold at a published price 
everywhere, and make it a condition that those products must be sold 
without a quantity discount. You see, you would there make an im- 
portant entry into the field, and you would make a long step in the di- 
rection we have got to go, if we do not lose altogether the opportunity 
for the individual in this country. I believe it is a practical step, 
and that it will do an immense amount of good. I would like for 
you to think of it in this way, for instance, if you will : A gentleman 
this morning referred to the business depression, if there is such a 
thing. All of the goods in this country, or nearly all of them, are 
sold at retail to the consumers. The small merchant of this country, 
however, has everybody against him. Nobody seems to think that 
the small merchants can deliver value. That is the result of decep- 
tive practices against them, and they have not the money to meet 
their competitors with the same kind of tactics. They can not buy 
space in the newspapers to advertise that they are selling $40 suits 
of clothes for $19, and offer a $1 watch for 49 cents to bear out the 
statement. They have not the money with which to do that sort of 
thin^, and they are discouraged. They feel disheartened. These 
decisions by the courts they take to be decisions against them, and 
there are several decisions that prevent them from having protection 
in. the prices on their well-known goods. If you want brisk business 
times in this country, show the small merchants that you will ffive 
them a fair and equal chance and a million of them will throw their 
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weight into the situation and sell so many goods that the wheels of 
the mills will start. 

Mr. Danforth. Would you have the price limited, so that one 
article would be sold at the same rate at which a gross would be sold ? 

Mr. Inoersoll. By the dealer ; yes, sir. 

Mr. Danforth. By the retail dealer? 

Mr. Ingersoll. Yes, sir. 

Mr. Danforth. Would you make a different price to the whole- 
saler? 

Mr. Ingersoll. Yes, sir. 

Mr. Danforth. But you would fix a limit which would constitute 
the wholesale price, and that would be the wholesale price whether 
100 gross were sold or 100,000 gross ? 

Mr. Ingersoll. Yes, sir. I think that is the thing to do, and I 
think it is practicable. I have studied this question for sev^al 
years, and I believe that is the only course that will keep us, at the 
rate things are going now, and at tne rate capitalists are discovering 
that there is a retail market subject to exploitation — as I say, it is 
the only thin^ that will keep us from becoming a nation of em- 
ployees. At nie rate these tnings are going, it will be only a few 
J ears when there will be such a concentration of business in the 
ands of a few people that we will be a nation of employees. There 
are 10,000 systems of chain stores in this country. Most of them, 
it is true, are in the nebulous state, but in every little community 
you will find chain stores being opened. A man with suflScient capi- 
tal in any one of your districts finds that he can buy up three or four 
stores and get a lower price on the goods he purchases than if he oper- 
ated only one store. So he does it, and prospers for a time. In the next 
tier of cities above his — I mean larger cities — a merchant will want 
to expand his business and take in the small towns, so they take in 
the chain-store proprietor in the smaller town or buy him out. That 
practice is going on very rapidly, but our public men have not seen 
it yet. It has not been brought to their attention, but if something 
is not done pretty quickly we will wake up with another monopoly 
situation on our hands that will be most depressing and most diffi- 
cult to deal with. Now, I am speaking, of course, among other 
things, for a price standardization on standard articles. 

Mr. Webb. Do you mean a standard price on articles that are pat- 
ented and copyrighted ? 

Mr. Ingersoll. I do not think it should be compulsory. It should 
be permissive, Mr. Chairman. The manufacturers of certain brands 
of goods, for instance, find that the abuses that I have described to 
you are injuriously affecting the prices with respect to their goods. 
IIow, if they do find it so — and most of the important ones do — ^then 
I think they ought to be permitted, by filing their price schedules 
with a Government bureau, showing what they sell the goods to the 
public for, what they sell them to the retailers for, and what they 
sell them to the wholesalers for 

Mr. MrrcHELL (interposing). And showing, also, what it costs to 
produce the articles? 

Mr. Ingersoll. I do not think that would be essential, though I 
would have no particular aversion to it. I do not think it would be 
essential to the scheme. I think what you want to do is to see that 
one man does not get a better price than his competitor and that we 
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do not have favoritism in our system of distributi(Hi. It does not 
matter what the thing costs, so far as I can see, but the object of 
the system is to provide that there shall be no discrimination prac- 
ticed as between competitors; the object is to preserve competition. 
We want competition in this country, but we have also got to have 
cooperation between men or we can not have efficient and economi- 
cal distribution of goods. As I look at it, the whole endeavor of 
your committee, as expressed in the bills you have introduced, is to 
reconcile the extremes. On the.cne side you have monopoly, and 
the opposite of monopoly is unlimited competition, is it not? And, 
singularly enough, unlimited competition leads to monopoly. 

Now, how can we get goods from factories to consumers, preserve 
competition and yet have that necessary cooperation that will mean 
low prices? If we set men in the field fighting each other like cats 
and dogs they can no more carry goods from the makers to the users 
inexpensively than I could pass a bucket of water without spilling 
it along this row of grappling men. Unless a company is as big as 
the Standard Oil Co., or pretty nearly as big, it can not market its 
own goods to the consumer. Take the Standard Oil Co. with its 
vast capital. It can and does sell to the consumer out of its own 
wagons and, of course, it gets from the consumer whatever price it 
sees fit to charge. You can not compel anyone to pait with his 
property at a price that is not satisiactory to himself except by 
competition. But very few of us can meet the consumer direct. The 
country is too big. 

Now, the present system has another aspect of what we call un- 
limited competition, unrestrained or unlicensed competition, such fi^ 
gives an advantage to a company with large capital over a small com- 
pany. I represent a relatively small company. We have to rely on 
about 100,000 stores — -- 

Mr. Webb (interposing). What is your capital? 

Mr. Ikgersoll. $200,000. We have to rely on about 100,000 stores 
to get our goods to the consumers. We have about 15,000 watches a 
day to market ; every day we have got to find a place for that number 
of watches. There are employed about 2,000 or 3,000 people in the 
making of those goods. And the only way we can do it is to have a 
certain amount of cooperation between ourselves and the wholesalers, 
because we can not afford to go to every retail dealer in the country. 
We can go to the wholesalers, but in the retail market there are 
300,000 or 400,000 stores that we would have to call on, and it would 
take away a great deal from our profits and we can not afford to do it. 

Now, you take Mr. Floyd's district, if I might use that. There aro 
many towns there of 200 or 300 population; the trains run once or 
twice a day to many of those towns. The possible sale in that com- 
munity might be six watches and that would take about half a day 
of a man's time. The profits would be about 60 cents; his railroad 
fare, meals, and his salary would amount to $5, and you can see that 
it would be impossible for us to get our goods to his district in any 
other way than by using the wholesaler who assembles not only our 
goods but thousands of other manufacturers' goods. He goes there 
with almost everything that those little towns in that district need, 
and he distributes that charge over a great many things. 

The present open-price system makes it so that if we can not have 
the cooperation of those dealers we can not get our goods there, and 
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we can not have their cocperation unless they can make some money 
on selling those goods ; and the more willingly, easily, and freely they 
sell them the cheaper we can sell them and the lower price they are 
willing to accept. Now, you take our goods. They will sell them on 
a profit of 27^ cents a watch — the dollar watch — and in order to do it 
they do not have to argue with a man. He knows what the watch is 
very well ; he is satisfied ; he comes in and asks for it and walks away 
with it. There is no great labor on the part of the retailer and no 
explanation — nothing of that sort. Take another thing that he has 
to spend a lot of time arguing about, and he can not afford to sell it 
at a small ratio of profit, and he does not, and that is an established 
fact. One of the gentlemen who appeared before this committee 
made certain statements; one of them was that our company puts 
out another watch which it sells for a little less money than its dollar 
watch. But it does not bear our name; it does not carry our guar- 
itnty; it is not regulated so closely at the factory; we take no risk 
or responsibility for its performance after it goes out. We can afford 
to sell it for a little less because it is not so good a watch and it is 
not so desirable from the standpoint of the consumer. 

Now, it was represented that that watch sells for about 69 cents, 
and that it was a great advantage to the public to get it at that 
price. Since that gentleman appeared I have had an investigation 
carried on among a couple hundred stores where those goods are 
sold. I just sent men who were not known to find out what the 
goods sold for, etc. Those goods were found to average 98^ cents 
apieqe, not 69 cents, as was represented. You see the public gets a 

Soor article, without a ^aranty, and at practically the same price. 
Tow, there are competitive watches. The Ansonia watch, the Path- 
finder watch, and the New Haven watch, all of which we consider 
to be somewhat inferior, although general competitors of ours. 
They sell for 5 or 10 cents apiece less than the dollar watch, and that 
amounts to 12, 15, or 20 per cent less than it costs to get the dollar 
watch. But right along they get the same price. We found in 43 
stores that the average price was $1.03f cents. That is what the 
public pays to the dealers for those goods which the dealers pay 
less for. My point is that the scheme that I recommend to you is an 
economical scheme of getting goods transported. You all know that 
from the standpoint of an economist a piece of goods is not really 
produced until it is delivered to the user. The distribution of it, 
the sale from the wholesaler to the retailer is a part of the process 
of producing the thing, because a watch is not really a watch in 
the box ; it is a watch when it gets into a man's pocket and he starts 
to use it. Now, to complete that process of production, and to get 
it into the pocket of the user, the most efficient, the less wasteful, and 
most economical scheme is to let noncompeting people cooperate. 
When we first broached this question it was widely misunderstood. 
It was confounded with price fixing, whereby a lot of competitors 
would get together and agree on prices. My proposition is that for 
the public to get goods cheaper we have got to have a certain amount 
of cooperation among men and yet not eliminate competition. . 

Mr. Nelson. How many are .there who are more or less called com- 
petitors of yours in the Husine^s — that is, approximately, how many 
sell dollar watches? 
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Mr. Ingersoll. There are, I think, five others that manufacture 
them, sir. 

Mr. Nelson. If we permitted you to fix th^ price to the jobber and 
the retailer, what would prevent you and the five others, by either 
a gentleman's agreement or by their following your lead, fipom fixing 
a price and having a uniform price all the way through, which 
might, in your case, only be $1, and yet, if we started the practice, 
you might raise it to $1.25, and then we 'would have price combina- 
tion legalized? 

Mr. Ingersoll. Well, is there not a hole in your proposition ? We 
do not permit combinations between competitors. Of course, if a 
•man wants to evade the law by a gentleman's agreement, or some- 
thing of that sort, I suppose he will continue to do it until you catch 
him. 

Mr. Nelson. Suppose there is no agreement, but they say, "Let 
Ingersoll start out with his price, and we will simply follow." 

Mr. Ingersoll. But they would not do it. We started this busi- 
ness. There were no dollar watches until Mr. Robert Ingersoll figured 
out how there could be a watch produced for $1. Now, no one else 
thought of that; but it had not been out a year, hardly, until there 
were imitations. It is somewhat peculiar, but we find the people 
prefer the original; and the other fellows could not get the business 
at the same price, and they had to take a lower price, which they did, 
and cut down their product. 

Mr. Webb. Do the companies that manufacture the Ansonia and 
Pathfinder watches advertise as extensively as you dot 

Mr. Ingersoll. No; they do not advertise to the public very 
extensively, although they do advertise to some extent. If I could 
have only one advertisement, I would take the dealer's window. I 
would rather have my goods where they can be sold than in a newi^- 
paper or magazine, where they can not be sold. You see what I 
mean. A man is in front of the store with $1 in his pocket; and if 
I can get the goods in the window I will get his dollar ; but if he has 
a jpaper in his hand, he has got to read the thing and then go away 
on somewhere to buy the watch. So they do very extensive window 
advertising, and things of that sort. But ours, of course, is the 
leader; it was the first known. I will show you that the policy wo 
have followed has given us a verjr large share of the business in that 
field, and that we have it by merit. We started out and established 
our business and our article in the minds of the people. It was, of 
course, a big, expensive task. Everybody laughed at such a thing 
as a dollar watch. When it first came out they did not think it 
could be any good. We had to fight that a long time, and then finally 
it was accepted and used. Now we find just as many men among the 
well-to-do as among the poor people who carry our goods. We have 
operated on this policy for good business reasons — that we always 
have tried to deliver just as much as we could for the money. We 
have always had the biggest production and we have always had the 
call from the public. 

Every time we could, we have improved the quality and always 
kept the price down to a dollar; although almost everything else has 
gone up m price, we are delivering a much finer thing, as I showed 
to you this morning, than we did 12 or 15 years ago. That, naturally. 
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has made less temptation for competition than if we had said $2 ; if 
we had done that, we would have brought people right in, but, you 
see, the public was safeguarded. But as it is, we have five good and 
strong competitors. The people that make the Bi^ Ben clock make a 
watch that retails for $1. The New Haven Clock Co., a very large 
corporation, makes a watch that retails for a dollar. I say it retails 
for a dollar, but it retails all the way from 47^ cents to $1.50. The 
public gets no particular protection on it. Some fellow may get the 
thing for one-tnird what another man gets it. But the average price 
in 43 stores was $1.03^, which is higher than the standard original 
article, and the one that the trade generally and the public consider 
to be the best one. It — price standardization — is the best system^ 
because it allows cooperation between men who have to cooperate to 
sell the thing, but it preserves competition between those who produce 
the goods and those that distribute them all the way along the line. 

]Vfr. McCoy. The Stevens bill provides expressly, does it not, that 
the right to fix the retail price shall not be given on any article when 
the people producing the article monopolize it in any way ? 

Mr. iNGERSOUi. I think it does. I have only read that bill, and I am 
not well qualified to discuss it. However, I believe it does. 

Mr. Volstead. How would you enforce that antimonopoly provi- 
sion ? 

Mr. Ikgersoll. As I understand it, the Stevens bill makes this 
provision : In the first place, the manufacturer must himself maintain 
an equal price to his customers, dealers and wholesalers. In the next 
place, as I understand it, it provides that he must not have a monop- 
oly of any kind, and that any man can cut the price and claim that 
it was a monopoly. As I understand it, he can do that and say, 
•' You are not entitled to the protection of this act, because you are a 
monopoly," and then the burden is put on the maker to prove that be 
is not a monopoly. If he can not prove it, he can not have the benefit 
of the provisions of the Stevens bill. As I said before, I am not a 
lawyer, but it seems to me if I were a lawyer and I had a trust for a 
client, I would tell them that any law that compelled them to go into 
court and prove on every contract that they were not a trust was 
about the worst kind of law that could be put on the books from their 
standpoint. It seems to me that the Stevens bill, so far as I under- 
stand it, is admirably drawn. 

Mr. Webb. I should think that the person who alleged that a par- 
ticular corporation was a trust would have to prove it. 

Mr. Ingersoll. Could a provision be inserted in the bill providing 
that the maker would have to prove it ? 

Mr. Webb. I doubt that very much. 

Mr. Graham. Do you think that provision should be made that 
where they are suing to recover on a contract and that defense is 
made, they should be required to prove affirmatively that they are not 
a monopoly? 

Mr. Ingersoll. That is the way I understood it. 

Mr. Floyd. I want to ask Mr. Ingersoll some questions. Who 
pays the freight on these goods ? Suppose you ship 10,000 watches-^ 
which might not amount to much in your business — from New YiMrk 
to San Francisco, who pays the freight? 

Mr. Ikgersoll. I suppose you want to know the real situation. 
We do not ship them that way. We have distributing points at San 
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Francisco, so that any one on tlie western coast buys the goods f . o, b. 
at San Francisco. 

Mr. Floyd. Then, so far as the freight between your factory and 
San Francisco is concerned, you bear the freight ? 

Mr. Ingersoll. Yes, sir. 

Mr. Floyd. Now, who pays the freight from the distributing point 
in San Francisco to the retail merchant who sells it ? 

Mr. Ingersoll. The retail merchant pays it. 

Mr. Floyd. Now, is it not a fact that under that system you have 
to make the retail price so high at remote points in the country that 
it will give the retail merchant in that locality a good profit or a 
reasonable profit? 

Mr. Ingersoll. I do not know for sure that I understand you. 

Mr. Floyd. Is it not a fact that if you have a uniform price 
throughout the United States — throughout a great country like the 
United States — ^that, in order to induce the retail merchants to 
handle your goods, you have got to fix the standard price high enough 
to give him a pront, or a reasonable profit ? 

Mr. Ingersoll. Of course, we have to set that price at a point that 
will give all those who perform any labor a return for their labor. 

Mr. Floyd. What do you mean by that? 

Mr. Ingersoll. It must be sufficient to yield that return. 

Mr. Floyd. That is the point. You concede the point that you 
will have to fix the price high enough to justify the merchant at the 
remotest point in the country to handle your goods? 

Mr. Ingersoll. You do not do that exactly. You put it at a point 
that fits average conditions. It is like the 2-cent postage. 

Mr, Floyd. Is not the effect this, that when you sell a watch in the 
vicinity of your factory, or in the State of New Jersey, all of the 
additional cost that is paid on the watch that is sent to San Fran- 
cisco or other remote points comes back in the shape of a rebate to 
the manufacturer; is it not saved to. him in the nature of a rebate? 
In other words, if you sell a watch at a reasonable profit to your- 
self as a manufacturer and to the jobber as a distributing agent, 
and to the retailer as the final dispensing agent of the watcn, so as 
to bring a profit at the remote point in California, and then sell them 
direct immediately in or near the point of manufacture at the same 
price, is not your profit increased on those that are sold closer to 
your factory m exact proportion to the cost of transportation to the 
remote point? 

Mr. Ingersoll. Our profit, of course, is not, but the dealer's profit 
at the remote point must be allowed. We get the same price, but the 
dealer who pays transportation from any distance 

Mr. Floyd (interposing). The effect of it is this: You discrim- 
inate against the consumer, because the man at the factory door can 
buy your watch no cheaper than can a man 3,000 miles away. Is not 
that the effect? 

Mr. Ingersoll. In a degree; yes, sir. You are raising the same 
point that could be raised against the 2-cent postage system. 

Mr. Floyd. The 2-cent posta^ system is a public matter. 

Mr. Ingersoll. And all of it is a public matter. 

Mr. Floyd. No, sir; we are dealing with private comerns. Now, 
of course, in the case of watches that element of freight would 
amount to but little, but suppose we take such trade-marked goods 
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as Armour hams or other weighty goods. Suppose such goods are 
sold to the consimier at Chicago at the same price at which they are 
sold to consumers at some extremely remote point in Maine or Cali- 
fornia. Of course the freight on heavy goods amounts to a con- 
siderable sum. Now, assume that Armour & Co. pays the freight, 
but if they place a uniform standard price on the article would tney 
not have to fix a price to the dealer at the point most remote from 
the place of manufacture that would give the retail dealer a reason- 
able profit, and would not the effect of that be to get a rebate equal 
to the amount of the transportation upon those sold in Chicago and 
nearby points? 

Mr. Ingersoll. Of course the manufacturer wants to do business 
everywhere, and competitive conditions will compel him to make a 
price that will be low enough to meet competition everywhere. This, 
as I have said, is a permissive thing. You are not gomg to provide 
under this law all at once that every manufacturer must come under 
its terms. Let him follow this law if he wants to. It should be 
made permissive. Now, the manufacturer operating, in New York 
establishes, we will say, a uniform price throughout the United 
States. It the nature of his goods is such that ihej are not patent- 
able under a system of this sort if he puts his price so high that 
it would cover California then it is simply going to foster a competi- 
tor in California, because somebody there will be able to undersell 
him and he will not have that business. He will not ship goods to 
California, but he will do business where he can do it, and somebody 
else will do it where transportation charges make it impossible for 
him. 

Mr. Floyd. But if vour company is the sole manufacturer of In- 
gersoll watches nobody else in the United States can manufacture 
them 

Mr. Ingersoll. Nobody else manufactures anything that only one 
concern manufactures. 

Mr. Floyd. So far as your particular line is concerned, nobody 
could get Ingersoll watches unless he bought them from your factory? 

Mr. Ingersoll. That is right. ' 

Mr. Floyd. Then, is not the general effect of that system to stimu- 
late prices to the consumer? 

Mr. Ingersoll. There are other watches, and there are a great 
many things that enter into the price. 

Mr. Floyd. If you insist upon a uniform price, would the fair way 
be for the consumer to pay the freight? 

Mr. Ingersoll. We have no objection to that. 

Mr. McCoy. Is not all f. o. b. factory business open to the same 
objection? 

Mr. Ingersoll. Yes, sir. 

Mr. McCoy. Automobiles, as I understand it, are sold f. o. b. at 
the factory? 

Mr. Ingersoll. Yes, sir. 

Mr. McCoy. And if a man lives a thousand miles away from the 
factory, and is the agent selling for that automobile, he will not make 
as much as the man who is only 500 miles away ? 

Mr. Ingersoll. Or else he must charge the consumer more money 
to pay for the transportation. 

Mr. McCoy. You can not annihilate space. 
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Mr. iHQiasoUi. No, sir; not at all. The t^nd^aicy of it is to fosteif 
local industrj if there is waste in transportation; but we must no| 
forget that there are many things that ent^ into the price to the 
oonsuiner. Now, really, as you well know, there are only two prin- 
cipals in a transaction of this sort; one of them is the maker of the 
thing and the other is the user. The maker and the user are essential^ 
but you could still have business and not have the middle man. 
Besides these two, the maker and the user, all others are middle 
men. There are a great many things that enter into the price. One 
of them, in the manufacture of the thing, is the question of how 
many can be made. It may be that there is economy in production 
'that would make to the advantage of that business out on the coast 
there. It may be that here is an economy in production that would 
liable us to make a price, on account of having the business, tbi^t 
would enable us even to sell the goods lower out there than any 
local man could da Then, there is a difference in the efficiency of 
different organizations, though it is not so great as some men imagine. 

Mr. McOyr. One of these bills pending before us provides that 
there shall not be any discrimination in prices, except sufficient ^ 
allow ihe difference in the cost of transportation. That is exactly 
the thing in point. 

Mr. Ingbbsoll. That is the exact point. It is incomprehensible 
to me sometimes, when I come to thmk about it, how a man will 
support such a bill as that in New Jersey — a bill which also exists 
in Wisconsin and a number of other States — saying that the dealw 
shall not discriminate in price between different communities, and 
yet will tufn around and say that it is indefensible to propose, for 
example, that a department store shall not discriminate between 
different articles that it sells, when it sells one for less money and 
makes it up on some other line of goods. It seems to me that the 
principle of the thing is in conflict. 

Mr. Floyd. Here is where the principle comes in: We concede 
to you the right, as a manufacturer, to sell that IngersoU watch at 
$1, or $2, or $3, or $5, but when you have sold it and received your 
money for it, we think the man you sell it to has a right to dispose 
of it according to his own judgment, it being his property. We con- 
cede to the retail man the same right that we are willing to con- 
cede to you; but not the right of the manufacturer — although he 
has probably more interest than anybody else — ^to control the prop- 
erty after the title to it has passed from his possession. 

Mr. Ingeksoll. I am very grateful to you for bringing up that 
point, as I want to say something about it. 

Mr. Floyd. That is the point some of us have in mind. 

Mr. Ingersoll. Now, what interest has the maker in the thing 
after the title has passed to somebody else? Your new purchaser 
owns the goods. He can do as he pleases with them; and yet, as I 
understand it, we consider public policy as above any right of an 
individual, and he shall not use those goods, even though he owns 
them, to the detriment of the public. The department store buye 
these goods (Ingersoll watches) and it utilizes th^n to deceive the 
public and to injure us. There is another theory of the law, as I 
understand it, that for every wrong there must be a remedy. I hav© 
idM>wn you here — and no man could stand up and deny tjmt I hav<e 
shown you — ^where serious injustice has been iscm to <mr eompany 
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through certain practices and how our goods are discredited in the 
public mind. The people are made, by improper practices, imwilling 
to buy them at the price they have got to pay for them if they are 
to continue to get them. No one can say that we are not suffering a 
serious injustice, and yet the theory of the law that for every wrong 
there must be a remedy seems not to cover the situation here, because 
you say the man owns the goods and he can commit an injustice; he 
can deceive the public; he can take business away from the small 
dealer; he can send his advertisments, full of misrepresentations all 
over the United States, and make people dissatisfied with their home 
localities and trade. He can discourage the enterprises there and 
pake it impossible for the young children growing up there to find 
business at home, thus making it necessary for them to go off to the 
i^ity, and all that sort of thing. I say that there is much to be con- 
sidered when you say a man owns those goods and can do with them 
fis he ijleases, because I believe he must use them with all due con- 
sideration to the public interest. I can sell a piece of real estate and 
t can put into the deed a provision that the purchaser shall not, in 
this community of homes, erect a stable and the purchaser must 
abide by that, because human experience has proven that we have 
to have those restrictions and provisions. Now, in another way pub- 
lic policy demands this because the degree of civilization that we 
have attained 

Mr. Graham (interposing). Have you not a stronger answer in 
that if the law permits you to sell your goods under such a restric- 
tion a man then acquires only a qualified title ? 
\ Mr. Ingersoix. Yes; I would like to lead up to that, because I 
think I can amplify a little what you have suggested. You see, the 
IQTstem that some of you apparently contend for is this : A thousand 
men in a given territory may buy goods; they do not buy those 
goods to use them; they buy them to sell them; and yet any one 
man can jeopardize the business of all. A crazy man can demoralize 
prices and reduce the value of those goods on the shelves of the 
pther 999. That is the system that some of these fellows who come 
here in the name of freedom are contending for. We consider that 
we sell not only the goods, but with them we give our guaranty 
and a certain recognized standard of quality. Everyone knows ex- 
actly what he is getting when he buys under our trade-mark. Now, 
since they are sold under our brand and are called for by the people 
under this brand, we feel that we ought to have the right to sell the 
goods with reservations as to how they* are to be resold. No one 
need buy them under the restrictions unless he chooses, but if he 
buys he must abide by his agreement. It is the only protection pos- 
sible against vicious practices by certain retailers for the public 
and the manufacturers of reputable products. 

Mr. Floyd. Now, Mr. IngersoU, let me ask you another question. 
Under the system that has Seen in practice, but which has been held 
illegal by the Supreme Court recently — ^that of the resale price — do 
you not think the fact that it was known to the public that the 
manufacturer fixed an arbitrary price and that the retail merchant 
could not go below that is what has built up this competition that 
you are ccwnplaininff of — ^these mail-order houses and these chain 
^ores — and is ixot the sentiment of the public with them and not 
with you on; th^ proposition? 
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, Mr. Ingebsoll. I have said to you that the public confidence in 
£he individual store is broken down, in my judgment, but to my 
Knowledge it is unjustifiable. 

Mr. Floyd. Well, I think that is correct to a considerable extent. 
Put that has been going on for 10 or 15 years, covering the last 
census period. What you have stated in regard to some localities 
is just as true of many other localities, that the retail store has been 

f:oing down, but the very system for which you contend was in 
orce during that time. . 

' Mr. Ingersoll. I think you are very much misinformed. 

Mr. Floyd. I do not mean entirely in force; but has it not, to 
your knowledge, been in force on a great many commodities during 
that entire period — a uniform, resale price? 

Mr. Ingersoll. To my knowledge on 15 or 20. 

Mr. Floyd. Well, say, 15 or 20. 

Mr. Ingersoll. Now, then, let me say that if it had not been for 
those things it would have been a great deal worse than it is to-day. 
This is a proposition that the entire business community wants, with 
the exception of possibly a few hundred men who have particular 
reasons for not wanting it ; but every retail merchant knows that his 
future almost depends on it ; the entire business community favors it. 
Now, the public does not understand the issues. As John Wana- 
maker says, there are things the purchaser does not know anything 
about, and that is what accounts for the public sentiment as it exists 
to-day, but it is being very rapidly rectified. I do not know whether 
this Congress is going to give us relief or not, but I do know that 
some Congress very soon is going to have the honor and distinction 
of seeing that dishonesty and all of the old strains put upon con- 
science, which existed before we had the one-price store, are put 
another degree in the background. 

I can see it from so many sides because I am circulating around 
the country a good deal ; I am reading the public prints a good deal ; 
I can see the great public education uiat is going on^ and the recog- 
nition of the fact that this competition, to the last degree, which we 
have had has built the trusts and is putting the smallman out of 
business to-day, and is stealing away our democracy, and that the 
only way to preserve it is to establish equality of dealing and put 
dickering and all of these deceptive practices behind us ; to say that 
w.e stand for publicity of prices; that we stand for an equal deal 
to all, and the other provisions that are embodied in the Stevens 
bill, as I imderstand the bill. 

Mr. McCoy. There has been a whole body of common law, so to 
speak, built up in the last 15 years, principally on this question of 
anfair trade, regardless, I mean, of any question of price fixing. 

Mr. Ingeksoll. Yes, sir. 
' Mr. McCoy. And decisions have been multiplying in the last 15 
years, decisions that we did not know anything about 20 years a^o 
to any extent, which are aimed at and which are preventing unfair 
trade practices — ^is not that so ? , 

■ Mr. Ingersoll. Yes, sir. What are all of your bills for if they 
are not to accomplish something in that direction? And if we are 
'ieilling to look to other countries We can get light. We are not a 
world suflScient unto ourselves here. In Denmark they have An 
admirable law on this subject. We do; business ii\ most of Hie 
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tenntries of Europe, and there is not one where we can not protect 
ourselves from the depredations of those who want to use put na]^6 
und reputation to deceive the public and who take business away 
from our small merchants, who are the only ones who will handle 
our goods fairly. And if you would look, if you have not, at thd 
unfair-trade law of Germany, it is veiy illuminating, and especially 
the enforcement of it. Over there they enforce their laws ; ovet hfcre 
we make laws and forget them. In the 16 States where we have honest 
advertising laws there have not been 15 cases brought j they passed 
the laws arid thought the laws were going to do the thing; they did 
not appoint people to look out for them, and they are on the statute 
books as dead letters. 

A great many of our business men say that the honesty of oCtfn- 
merce and the future of individual opportunity is going to be taken 
away unless we do prevent these things whereby the oig-moneyed 
interests can buy space extravagantly and use it for all those things. 
Now, Germany puts honest advertising first of all, and if you d^ 
not regulate it here and have it honest what do you open the way tot 

Mr. Webb. On that point, suppose your corporation were a 
$5,000,000, $10,000,000 or $20,000,000 corporation and you had the 
power to fix the final retail price of the watch and you concluded it 
ought to be $1.50 and that every man must sell it for that price ; that 
there might be on the market a $1 watch that would probably be as 
good as yours, but that with your tremendous poyv^er through the use 
of the advertising mediums of the country, the magazines and news- 
papers, you were able to make your advertising so attractive and your 
watch so seductive as to make the public buy your $1.50 watch, which, 
is not worth more than $1 — ^would not that be jumping from the 
frying pan into the fire, as the old saying is? Would not your big 
corporation have an advantage over the little fellow because you 
would have more power to advertise and, therefore, more power to 
compel purchases ? 

Mr. iNGERSOLii. I hope you will give me a chance to answer that. 

Mr. Webb. I really think that is the important part of all the argu- 
ment we have heard for the last eight weeks, the question of adver- 
tising. I think, that is one of the big questions to consider. 

Mr. iNGERSOUi. Yes, sir. Now, you will admit, of course, that there 
were a number of ands, ifs, and buts in your premise. 

Mr. Webb. I think I put my question clearly, but the condition is 
conceivable, that there might be a $5,000,000 corporation that might 
have the power to advertise extensively, and you say that you now 
advertise more extensively than any company selling a dollar watch? 

Mr. Ingersoll. Yes, sir ; of course we do. 

Mr. Webb. And therefore you sell more watches ? 

Mr. Ingebsoll. The other fellows could not exist if we did not ad- 
vertise. We created the industry in the first place and have popu- 
larized the market for one class of goods and carried the main burden 
of creating public demand. 

Mr. Webb. And do you not depend more largely upon the adver- 
tising than upon the merit of your watch ? 

Mr. Ingersoll. What kind of a man do you think I would be to 
answer that? 

Mt. Webb. Is it not true? 

Mr. Ingersoll. It is not true; of course not. 
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Mr, Webb. Suppose you did not advertise; would yoy seU ^s many 
as you dp? 

Mr. Ingersoll. No. 

Mr, Webb. Then you do depend more upon your advertising than 
uppji the merit of the watch ? 

Mr. iNGERSOULi. I certainly would not say that. It followed that 
we depended more upon our advertising. We use it to call attention 
io the merits of our goods. 

Mr, Webb. It strikes me that way from seeing your many adver- 
tisemejits on the billboards while riding along on the trains, " Inger- 
ijolFs Dollar Watch." It is advertised everywhere, and the fact 
jthat you do advertise extensively helps the sale. 
. Mr. McCoy. But that is not all of the advertisement, because ijt 
ihays, " The watch that made the dollar famous." 

Mr. Ingersoll. Thank you. If you had the patience to go into 
this question I would like to talk on that point, because it is im- 
portant, and I do not know a group of men m this Nation that it is 
inore important to have understand it and there is none, I suppose, 
which has had less opportunity to understand it from the experiences 

fou have had during your lives. Advertising is relatively a new 
opce in business. It has grown in the last 20 years. I can speak 
with some authority because I happen to be the president of the 
Advertising Men's League, as I mentioned before, of New York. 
I have stumed and written a great deal on the subject. 

Now, advertising, when efficiently done, means great economy and 
the saving of a great many salesmen. Do you suppose it would have 
been possible, Mr. Chairman, for us to have sent men out over this 
United States and notified everybody in the country, as we did by 
advertising, that we had a watch for a dollar ? How long do you 
think it would have taken to get the message to the eighty or ninety 
million of people that here was a new thing and that it could be 
bought for a certain price ? If it had not been that we could spread 
that message very quickly we could not possibly have gotten a pro- 
duction that would have enabled us to produce the thing to seJl at 
the price at which it is sold. It was a very great economy that we 
could instantly publish to the world that there was a new thing. 
When a new invention comes out that is very necessary for success. 
Suppose that one of you were to invent to-day a dish-washing ma- 
chine. You know this, that the women of this country, or at least 
Si large proportion of them, spend about one-third of their time in 
the treadmill of dish washing, a terrible drudgery and a terrible 
tax on human time. Suppose one of you should invent a machine 
that would enable them to get rid of their dishes in 10 of 15 minutes, 
and that is a conceivable thing. 

We want every woman to get the benefit of that, just as we labeled 
hard for her to get the benefit of the sewing machine to save her 
;from spending half of her time with the needle. Now, how would 
you get that message to the great mass of women and emancipate 
ihem and get them to devote their lives to something more socially 
useful than the repeated and wasteful operation of dish washing? 
Tou can see there that advertising possesses a potentiality for great 
economy. Advertising is a referendum. You go right to the people 
of the country with your message. I do not know whether you gen- 
Jtlemen like the referendum or not, but we go direct to the people 
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and tell our story and relv upon our goods to back up our story. If 
our goods disappoint; if they are not what we say about them — -- '" 

Mr. McCoy (interposing). They can apply the recall. 

Mr. Ingersoll. Yes, sir ; thev can apply the recall. Now, gentler 
men, suppose you take a weU-tnown thing worth a certain amount 
in price and try to determine what it is actually worth. Recently 
I exhibited three shirts to a group of gentlemen. For one of the 
shirts I paid $1, for one I paid $2, and for the other $3.50. I took 
the marks and tags off and put them on a table and said, " Now, you 
see these things before you; let us see if they will find their own 
level." I asked them to pick out the $3.50 shirt, but they could not 
do it, and if they had worn them they could not have done it. It 
was an intangible element. One man advertises a pair of shoes for 
$3 worth $5, but we forget the date on which we bought them, and all 
that sort oi thing. We do not keep track of it and can not tell 
whether they were actually worth $5 ; but if there is a trade-mark on 
them, if they are a trade-marked brand of shoes, the case is different. 
The trade-mark is something by which we learn the goods. If the 
goods are not right the trade-mark helps us to avoid them. 

Mr. McCoy. Is it not a fact, also, or likelv to be, that you can 
perhaps misrepresent articles less on the whole in advertising than 
IS done in cases where individual salesmen are employed in the sell- 
ing of the goods? 

Mr. Ingersoll. Yes, sir; because you get yourself on record in 
print. 

Mr. McCoy. Suppose you had to send out individual salesmen to 
get your watches on the market; there would be danger of a great 
deal more of misrepresentation and overpersuasiveness employed 
than there would be m advertising your watches in the magazines? 

Mr. Ingersoll. Yes, sir. Without wishing to draw any distinction 
between classes of people, I think it is not improper to point out that 
the advertising of manufacturers in a magazine is very much more 
reliable in quantity and quality than the advertising of this nature 
in the newspapers. Almost all of the magazines have taken a pretty 
high ethical stand on the question of what advertising they will 
accept. The newspapers, with the exception of about half a dozen 
shining instances, throughout the United States take anything that 
anybody will offer and pay for. Now, in time these things will be 
corrected, perhaps, but you gentlemen ought to accelerate the process. 
I think that the German law on the subject of unfair trade is an 
admirable thing, and I wish our system of Government enabled us 
to utilize it in this country. 

Mr. Volstead. Have you a copy of that German law? 

Mr. Ingersoll. That was printed on page 1491 of the hearing. 

Mr. Danforth. Did you say there was a Danish law on this 
subject? 

Mr. Ingersoll. There is a Danish law, but it is not exactly an 
unfair competition law. There is one section in it relating to unfair 
competition. ' The Danish law simply provides that goods bearing 
brands and labels shall not be sold at a cut price if the manufac- 
turers establish a system of price standardization on them. ^ In other 
words, they recognize the thing that I would like to emphasize again, 
and that is the question that Mr. Floyd asked. We sell goods — yes — 
but do you realize that when we sell a piece of goods, we do not 
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literally and simply sell so much metal, or stone, or wool, or what^ 
ever it may be. If you will refer to the product which bur companf 
puts out — watches — a man buys a watch from us; then he buys, not 
only the material watch, but he buys a guaranty with it; he buyd 
an assurance when he gets it that it is a thing of a certain quality^ 
and that thing has a fixed place in his mind. He knows what he is 
getting and that is a satisiaction, an assurance, and a certainty to 
him. He does not have to shop around and test it a long while, 
because he knows what it is. Now, when we sell that watch to a 
dealer, we do not sell him our good will in the business ; we do not 
sell him our name, but, to all intents and purposes, we appoint him 
our agent to meet our customers. 

Mr. Webb. You can do that now. You can appoint him as your 
agent. 

Mr. IngersojLL. We can if we are financially able to do it, but a 
little company like ours ought not to have to do that 

Mr. Webb. Are you not about the biggest company in this country 
manufacturing $1 watches ? 

Mr. Ingersoll. I think we are, but we are not big enough to 
enable us to carry the load of having a stock of goods without re- 
ceiving the money for them from every store throughout the United 
States that handles them. It would take a reasonably sizable' com- 
pany to do that, and if there was a company that was big enough to 
do it, they could put us out of business. That is the reason I think 
you gentlemen ought to give the small companies like ours and some 
others a chance to compete and to take advantage of some things 
that the other man does not technically possess. Why raise these 
technicalities, that do not mean anything, about the title passing and 
all that? It is a pure theory of law. 

Mr. Webb. Don't you thmk that if you have the right to fix the 
retail price that everybody who purchases it ought to have the same 
right? Wherein is the distinction, if that is not true? 

Mr. Ingersoll. That has been explained so many times that I can 
hardly improve on what has been said. 

Mr. Webb. I would like to have your explanation of it. 

Mr. Ingersoll. It is a trade-mark question, and it is a name and 
good- will question. 

Mr. Webb. Would you confine it to trade-marks, and not apply 
it to patented and copyrighted articles? 

Mr. Ingersoll. No, sir; I would not apply it to patented articles. 

Mr. Webb. Nor to copyrighted articles? 

Mr. Ingersoll. I do not think I would apply it to copyrighted 
articles. I am not endeavoring to avoid anything, but I really do 
not know about the copyright question. I would not extend it to 
patented articles. A patented article can have a trade-mark if it 
IS desired. It is a matter of character that we are dealing with. 

Mr. McCoy. The patented article has a monopoly anyhow. 

Mr. Ingersoll. Yes, sir ; although it is not always a real monopoly. 
It is a monopoly on only a particular little thing in a good many 
cases. 

Mr. Webb. Is it any more of a monopoly than an article protected 
by trade-mark ? 

Mr. Ingersoll. The answer to your question is that it is not the 
article. It is the good will on which the question hinges. Let me 
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explain tha^ because it is a very importailt matter,- it you really 
want my view on it; all over the United States pec^le go into BtcM^es 
and* ask for Ii^rsoU watches. They do not do that because the 
dealer has made that watch or anything of that kind, because he 
didn't do itw They do it because a certain quality has been em- 
bbdied in the product. They know what it is; they know its reputa- 
tion and its good will. It means certainty, saves time, ^cperiment, 
and disappointment. The customer goes in, and he does not care 
whether it is Smith's store or Brown's store or Jones's store, and he 
sftysj " give me an IngersoU watch." He knows what he is calling 
for, and the reason he asks for the IngersoU watch is because it is 
known as a reputable article, and all that constitutes good will to us. 
Now, the thing that the department stores and price cutters in gen- 
eral victimize is that good will. 

The department stores proprietor says, " By borrowing from them, 
without asking, a little oi the reputation that they have Duilt up and 
a little of the skill they have embodied in the manufacture of these 
articles — by borrowing a little of that, I can draw a crowd of people 
into my store." Now, he is entitled to the same credit for giving 
that bargain that I would be entitled to if I walked into your potato 
J>atch and took potatoes which your labor had planted and cultivated 
and walked off with them. Then, of course, I could sell them a 
little cheaper than the man who must go to the expense of planting 
find cultivating potatoes. Naturally I could sell potatoes more 
cheaply than he could, because I have stolen them, and, of course, 
the great public is benefited because I sell them cheaper than can 
the man who produces them. But these are the sort of " savings " 
that no public can afford to accept. Such savings, paid for by the 
labor of others, are immoral, and the American people wouldn't touch 
them if they understood the process. 

Mr. Webb. You are not a manufacturer — ^you are a distributor. 

Mr. Ingersoll. I beg your pardon, we are manufacturers. 

Mr. Webb. Then I misunderstood you. I thought you had this 
Waterbury Co. to manufacture your watches. 

Mr. Ingersoll. We have a factory at Trenton, N. J. 

Mr. Webb. To manufacture the dollar watch? 

Mr. Ingersoll. We do not manufacture the dollar watch at all. 

Mr. McCoy. Suppose you did not have a factory in New Jersey, 
what difference does it make in your argument whether you get 
somebody to make the watch you create a market for, or whether you 
make the watch and create the market too^ 

Mr. Ingersoll. There is no difference. That is a thing that simply 
beclouds the issue. There is no question there except a technical 
one. Mr. Robert Ingersoll originated the watch. It was whoUy im- 
material whether he had money enough to build a factory or whether 
he took his idea and specifications to some existing factory and con- 
tracted for the manufacture. Making and selling are two entirely 
different functions, and many manufacturers are now separating 
them and incorporating their manufacturing and selling depart- 
ments as separate companies, with contracts between them- for ex- 
clusive rights to each other's goods and services. They do it for 
efficiency, because if a man's mind is on the manufacturing problem 
there will be waste on the selling end, and vice versa. We have oon- 
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filled ouraelyes to tlie sale of our goods and ocodtracted the manu- 
"f 8tC til n n CT' 

Mr. Carew. Do you generally or ever try to protect the public from 
being victimised in this way? 

Mr. iKasasoLu Yes, sir. 

Mr. CarbW. How? 

Mr. Ingersoll. We use every endeavor we can to get them to use 
our goods. We do not sell them, but we write to them and ask 

Mr. Cabbw (interposing). I have never seen any advertisement by 
the Ingersoll watch people warning the public against going into 
4wreh stores and warning them that they are being deluded into the 
stores for the purpose of having something else sold to them. Why 
have you not started a campaign of that sort? 

Mr. Ingersoll. I am here as a part of that campaign, sir, and I 
have spoken 

Mr. Carew (interposing). There are only 21 men here on this 
committee who will hear you. 

Mr. Ingersoll. I have spoken from many platforms and written 
many articles. 

Mr. Carew. Without effect 

Mr. Ingersoll. And I have gotten others to do the same thing. 
You speak as though it was a joke to buv a page in the Saturday 
Evening Post and pay $4,000 for it to exploit a public policy that is 
no more ours than nundreds of others. 

Mr. Carew. A great many others have advocated this proposition 
here; have they not done something to help themselves? 

Mr. Ingersoll. We have done somethmg to help ourselves. A 
great many articles have appeared and a great many more are going 
to appear. 

Mr. Carew. Do you not think you will be able to remedy this situa- 
tion if you go out and exert yourselves ? 

Mr. Ingersoll. Absolutely not, for here is the situation on One 
hundred and twenty-fifth Street, which I spoke of this morning. 
We sent our representative to talk to that man and to reason with 
him. He said, "I know I am a bad egg, but there is money in it 
for me." Just as long as there is money in it they are §oing to do it. 

What are our laws for if they are not to give protection to us, and 
what do we have a Congress here for if it is not to deal with that 
sort of a situation? Why is it our duty any more than yours? You 
are our representatives. 

Mr. Carew. You will do a great deal better if you will help your- 
selves ; you will get stronger if you help yourselves. 

Mr. Ingersoll. That may be true. 

Mr. Carew. If you rush here to Congress for help all the time, the 
first thing you know we will be taking care of you entirely. The 
people of this country have been able to do some things for them- 
selves. 

Mr. Ingersoll. They are going to do some more things for them- 
selves, I hope, and I do not see that when a question becomes large 
enough to be a real public issue to the extent that the Secretary of 
Commerce takes it up in his reports and the Bureau of Corporations 
jof the Department of Commerce starts its investigation, but that 
then we have been carried a great distance and have done a great duty. 
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Mr. Webb. Do you sell your watch to any dealer who deals in the 
Ansonia or Pathfinder watch ? 

Mr. Ingersoll. Yes, sir. 

Mr. Webb. You do not sell to only one dealer in a town? 

Mr. Ingersoll. No; we do not. It is not to our interests to do 
that. We advertise in the papers, and we want a man to be able to 
get our watch in whatever store he may go. 

Mr. Webb. You do not compel a dealer to handle your goods alone? 

Mr. Ingersoll. Oh, no. There are circumstances under which that 
is justifiable in some businesses, but we do not do it. 

I am very grateful for the hearing you have given me. I desire 
permission to put into the record one or two thin^ which I believe 
will be of interest to you. One of them is an article from a news* 
paper, covering an investigation of jugglery in food prices. This 
was carried on oy the Association for the Improvement of the Condi- 
tion of the Poor. 

The Chairman. Without objection, the article will be printed as a 
part of your remarks. 

(The article referred to is as follows:) 

A. I. C. p. UNCOVERS JUGGLERY OF FOOD PRICES AT EXPENSE OF POOR. 

Many New Yorkers have yet to learn that a grocer may also be a prestidigi- 
tator. With all the skill of an artist in legerdemain taking a rabbit, a mess of 
scrambled eggs, and a hundred yards of near-silk ribbon from a hat, he can 
extract from a canister of 22-cent tea leaves of the 40-cent or 70-cent flavors. 
By some mysterious means he can turn 18-cent Santos coffee into 25, 28, and 38 
cent kinds, possessing all the aroma of the top price original. With equal suc- 
cess he can juggle with other staple articles and take out of the appropriate 
container almost any grade you may order. It is more profitable, as may be 
imagined, than taking dimes out of persons' noses and ears, an occupation which 
a certain little lad thought most profitable and very desirable. 

All this was discovered last year by investigators of the A. I. C. P. (otherwise 
known as the Association for Improving the CJondition of the Poor). Of course, 
improving the condition of the poor when the condition to be improved is im- 
poverishment of body due to starvation means the feeding of nourishing food. 
The investigators have been trying to find out about food supplies and the 
nourishing qualities of those articles they were buying. In the process they 
discovered this slight-of-hand capacity of the grocer. 

They were buying from the stores of a well-known New York chain when they 
found that you could buy split peas for 8 cents in two of the stores which cost 
at wholesale 4i cents a pound, the profit being 90.5 per cent, and in a third the 
same peas ^t 9 cents, the profit being in this case 114.3 per centr They they 
learned that prunes, whose wholesale price was 8 and a fraction cents a pound, 
could be bought by the consumer in two of the stores at 10 cents and one of 
these also at 15 cents, a case of not letting the left hand know what the right 
hand was doing. In one of the stores you could buy Santos coffee, costing at 
wholesale 18i cents, for 28 or 38 cents, according to your order, whether it was 
for the lowest or highest grade, the range of profit being from 51.4 per cent to 
105.4 per cent. So they also found that tea in two grades could be extracted 
from the same can of 25-cent leaves, the prices being 40 and 52 cents a pound, 
with profits ranging from 61.3 per cent to 106.2 per cent. Such jugglery, they 
concluded, was so profitable that it ought to be studied further. They took up 
the study, with interesting results. 

The investigator went about as if she were ordering for some poor family 
in the neighborhood, directing that certain goods be sent to the address of the 
family. She would go to one store in the chain and order a quantity of supplies, 
such as canned salmon, corn, peas, sardines, prunes, codfish, tea, and coffee, 
invariably choosing those articles of lowest price, and specifying that the coffee 
and tea should be of the cheapest grade. Then she would go to another store 
in the chain and give the same order, this time, however, choosing the best 
qualities offered for sale, or at least those to which were attached the highest 
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prices. This she did in the case .of three of the best known of the chains; pf 
retail stores, repeating the process in the stores of each, ordering high-graiji 
and low-grade goods for the salje of comparison. The samples thus obtain^ 
were submitted to four of the leading wholesale grocery firms of the city, with A 
request that they submit estimates for providing goods of similar quality.. ]A^ 
this way the wholesale values were learned. , 

The results were astonishing. For instance, it was discovered that th4 
canned com, which one of the chains was selling at the rate of $1.08 and 
$1.50 a dozen, could be bought from one of the wholesalers for 80 cents i 
dozen. There was, in other words, a big profit, regardless of whether the cai 
was sold as a low-grade product or a high grade. 

It was the same with farina, the quality found in the different stores haVr 
ing a wholesale price of 3{ cents a pound. The selling prices were different 
ranging from 8 to 15 cents, one store selling from the same lot at both 10 
cents and 15 cents. A druggist could hardly expect a higher profit than thi^ 
In the case of flour, it did not seem to malie any difference whether you aslc^ 
for a low or a high grade, it all came out of the same barrel and at sucS 
prices as 11, 12^, 13, and 15 cents a pound. Lentils rarely netted the retaijert 
as much as 200 per cent profit, although in one instance it almost equaled 
that, but you could get the same lentils for a great variety of prices, ranging 
from 6 to 10 cents a pound. A curious thing happened in the stores of on^ 
of the chains, however. The price for the lowest grade in one was 9 centfe 
a pound, while in another the price for the best grade was only 8 cents. 
Actually there was no difference in the quality of the lentils. 

The history of the purchases of lima beans was similar, the different grades 
coming out of the same container and being the same in all the chains. Maca- 
roni assisted in paying the running expenses of the business by contributing a 
profit of 150 per cent in all the stores. Salt was another of the profit po)- 
ducers. The profits were more than 200 per cent, and one of the chains filled 
orders for different grades from the same receptacle. Soap was less profitable, 
but you could have different grades from the same box. You could do the 
same in the case of starch. 

It was especially interesting to observe what could be done with a single 
grade of tea. Here the grocers were particularly expert at their juggling. 
The tea which one wholesaler offered to supply at 22 cents a pound, and the 
three others at approximately 25 cents, could be made to satisfy customers 
ordering at 36, 40, 50, 60, and 70 cents. Its adaptability in quality to fit the 
requirements of the customer were remarkable. Even before the grocer put 
his brass shovel into the canister it seemed to know what kind of tea it was 
impersonating and came out dressed for the part. Coffee was equally able to 
take the stage and "play many parts." 

In the language of A. D. Woodruff, special investigator of the bureau of food 
supply of the A. I. C. P.. who had charge of the investigation, " there proved to 
be a greater vnriation between the chain-store retail prices and those of the 
average store than the difference in the wholesale cost warranted. * * ♦ 
We found that the gross profit to the retailer — that is, the average grocery 
retailer — ranged from 24.3 per cent on flour and bread and on meats, fresh and 
smoked, to 70.6 per cent on beverages, such as tea, coffee, and cocoa. Canned 
goods showed a gross profit of 37 per cent; cereals, 48.1 per cent; and the aver- 
age gross profit on all articles, including sugar, wl^ch is generally sold at 
wholesale cost or less, was 35.9 per cent. 

"A surprising thing was that there was no fixed price for the same article 
at various stores of the same chain system, but one store differed from another 
in charging. ♦ ♦ ♦ We found that the gross profits of the chain-store sys- 
tem ranged from 36.5 per cent on the orders for the cheapest goods to 56.2 per 
cent on the highest priced, with a mean average gross profit of 49.5 per cent; 
that is to say, that the gross average profits to the chain-store system appear to 
be nearly 15 per cent higher than those of the store we have classed * average.' " 

This habit of selling the same goods at different prices, according to Mr. 
Woodruff, is widely practiced in the chain stores and quite generally done in 
the average grocery store, where the proprietor and members of his family 
wait on customers. In stores where there are several clerks it is not so often 
done, except in a few commodities, such as coffee, tea, or cocoa, about the quali- 
ties of which the consumer knows very little. In the chain stores the managers 
may not be aware of the fact that they are selling the same thing for different 
prices. They receive the goods from the headquarters of the company, the com- 
modities for which different prices are to be charged being in different contain- 
ers, although the goods may all be of the same quality. 
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A8 a result of the invesutigation the chain stQres came la for the d^et ca|rt^ 
nation. *' The unpleasant fact is," says Mr. WAOdruflTfi reyport, " that some pew 
food has been purchased by this association. Our inii^atlga^ion shows that 
an average of 6L8 per cent of all the food purchased hy tb^ relief departinent 
of the association was of poor quality, and we mean by that wpfd *poor/ food 
that was not fit for human use. * * * The question arises at once as to 
the source of this poor food." 

In their supplies they found beans combined with suph choice "filler" as 
dirt and stones ; bad codfish ; canned meats, fish, and ve^etable^ which had fer- 
minted; wormy prunes; coffee flavored with dirt, chickory, grains of cereal, 
and ground roasted beans ; dirty rice and bad egga " Often tiie eggs were bad, 
and this in spite of the fact that in every case our visitors were instructed to 
buy the very best obtainable in the stores they visited. The evidence led ns to 
believe that many chain stores were guilty of selling the same grade of eggs »t 
varying prices. In this opinion we have been strengthened by the result of 
Bubsequent investigations. The producer would find it very difficult to market 
much food unfit for use unless the total control of that food, until it reaches 
the ultimate consumer, were actually in his own hands. Now, that explains 
In part why the chain-system store is most frequently guilty in supplying popr 
food, for the companies which manage these systems are often in that very 
position. They are producers, they are the wholesalers, and, of course, they are 
the retailers. They handle the food alone. 

The moriil is, watch for the grocery juggler. 

The Chairman. What is the next thing you desire to insert ? 

Mr. Ingersoix. The next matter I desire to insert is a table which 
I prepared two years ago, and which was printed in the issue of 
Printers' Ink of June 27, 1912, showing the relative amount of proj&t 
which the dealers make when they sell goods at standardized prices 
and at open prices. Take, for instance, the case of hats; this table 
shows that on a standard brand of hats they make about 50 cents 
apiece, and less than that on nonstandardized goods. 

The Chairman. Without objection, that table will be incorporated 
in the record as a part of your remarks. 

(The table referred to is as follows:) 

Representative list of goods sold hy various lines of retail stores, some of 
which have the resale price restricted and some unrestricted. 

(Arranged to show the comparative profits on the restricted and nnreptiJetod articles as they are sold ordi- 
jiarily by the average stores throi^out the country. The percentages of profit ejven are only approxi- 
mate, since the terms on which the goods are sold vary irom time to time and in aiflerent sections of the 
country. Most manufacturers allow ^ cash discount oft the invoice prices here given.] 





Restricted. 


Unrestricted. 


Articles. 


Price 

paid by 

retail. 


Con- 
sumers' 
price. 


Ap. 
proxi- 
mate 
percent 
profit. 


Price 

paid by 

retafl. 


Con- 
sumers' 
price. 


percent 
profit. 


Beedi Nut bacon (per jar) 


10.25 
.25 
.20 
.03 


10.30 
.30 
.25 


4t\ ; 








Beech Nut beef (per jar) 








BMOrh "Nut I>Winilt bUttrPT T . . . , , 








Beech Nut chewing gum 








Mother's Oats "7. 


18 packftmvi ti dn 


10.081 
.075 

.25 
.067 


10.10 

.10 
.18 
.30 
.30 
.10 


19 


IVanco- American soup, tomato: 

^pint 








jl5 


!>SS:::::. ...:.::::;::::::::. :.:::::::::::::::::; 








21 


Quarts 








^ 


9^rahco- American phim puddkig, No. 1 ske 








C^mnjfbeirff sfflip^'T*, .* .T. 


1 doe., 81 cents. 

36 to A case, I2.fi 

.077 1 .10 




XeUogg's com fiakes 









23 








K-^k)gg's rice flakes 


.076 1 .10 24 








J»9st Titles 


2 do£. at $2.80.. 




.117 

.077 

.21 

.21 

.21 


.16 
.10 
.28 
.30 
.36 


25 


l^p^A wh«it flfiirRq 


36 packages for I 


12 «n.. 


Cotfee 




tktOMoatofanoUierbin 




ao 


Bo 




40 
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BepresentaUve Hst t^ poods 90fd hp varitms tinea 0/ retail stores, etc — Oott. 



Aftiekt. 



Price 

paid by 

retaU. 



Cixmaiium.. 



Brighton salt, ^Ib. bag... 




ikw«]l's pickles.. 



yal baking powder 

yal baking powder, 1-lb sise 

Another balpbg powder, similar fomnila. 
I>tttch hand soap 



Potdi hand soap, smaller flise 

I^ Napthfi soap 

(West of Mississippi dealers' price is slightly higher.) 

Can ocwn, lOc. sttafght 

Premier Brand corn. 

Premier pineapples. No. 2 

Premier L^non Cling peadies. No. 2| 

Tea 



Toastettes, No. 2 size (2 dos. to the case) . 

packer Jack 

Quyler's Triscult 

Walter Baker's oOcaa,Hb. tin 

Walter Baker's chocolate, J lb 

Hershey's milk chocolate 

Conthiental sardines 

Salada tea, i lb 

Postum Cereal No. 1 

Jdlo 

Snider's catsup, ^ pt 



MEN'S FUSNISHINQS. 



Beacon shoe 

Do 

Do 

Cress gloYes 

D6. 

Warner's rustproof corsets. 

SUver brand colhuis 

Silver l»and shirts 

Ide brand ^irts , 

Do 

Do 

President suspenders 

N^tkwear 

Paris garters 

Do 

Pi^jamas 

N. B. umbrellas 

B.B. bathrobe 

Monarch belts 

Do 

Onyx hosiery *.... 

Do 

Mflrode underwear 

Do 



HABDWABB. 



Gem Jr. razor 

Carborundum stones 

Bver-Heady razor 

Hoore pushpins doz. 

Asbestos sadirons No. 150 

Asbestos^ sadirons No. 80 

Wb. 3 Stanley plane 

Starrett caliper 

SlarrHt mieroraetor 

6MDot steel tape measure 

Cnton waste .; 

iMdgepulUsy 

No.l4BtiHsonwmiah 

Ita. 3 Mount dodr ciieok 

^Beh nUUiiift ro^ 



Restricted. 



Con- 
sumers' 
price. 



proxi- 
mate 
percent 
profit. 



Price 

paid by 

retail. 



100 bags i n a barrel 

llfl bass in a barrel, 

I3.7&. 
^ pint, docen f2.10 



Doz. cans $S.7A 

48 KVcent pack, in case 
13.40. 



.1. 



-t. 



100 hi box 94.00.. 
Dozen, 80 cents., 



100 packages 13.25 

Doz. 10c paok..88 cents. 
6 lbs. to box. 



24 ^Ib. to the case.... 
48 5'eeBtpaek.|l.«0.. 
1 doz. to case 



24 to case, S2.70 , 

3 dozen to case, 12.70... 
New York City prices. 



$0.75 


11.00 


.75 


1.25 


.75 


1.00 


.75 


1.20 


1.50 


2.25 


1.00 


1.50 



Unrestricted. 



SO. 28 



.175 
.141 
.071 
.387 
.312 
.07 



.04 

.007 

.096 

.167 

.25 

.50 

.104 

.0325 

.073 

.18 

.14 

.063 

.m 
.45 
.112 

.075 
.104 



2.25 
2.60 
2.85 
1.18 
1.24 
.71 
1.00 
.09 
.75 
1.04 
1.12} 
1.374 
.35| 
.375 
.33i 
.15 
.71 
.75 
2.50 



.37} 
.18 

■M 

.70 



1.00 

.48 
4.05 
1.87 

.071 
4.32 

.67 
8.00 

.071 



Con- 
sumers' 
price. 



$0.60 
.35 



.60 
.10 



.08 



.10 
.15 
.25 
.35 
.75 
.15 
.06 
.10 
.27 
.20 
.OS 
.10 
.60 
.16 
.10 
12-.U 



3.00 

3.50 

4.00 

1.00 

2.00 

1.00 

1.50 

.121 

1.00 

1.50 

1.50 

2.00 

.50 

.50 

.50 

.25 

1.00 

1.00 

3.50 

.50 

.75 

.25 

.35 

.50 

1.00 



1.36 
.64 

5.00 

2.68 
.081 

8.70 
M 



proxi- 
mate 
percent 
profit. 



53| 

26 

U 



so 

24 
20 



?Ii 

m 

m 

34 

at 

25 

9 

13^171 



88 

2P 

83^ 

2^ 

2S 

31 

29 

25 

33 

40 

29 

25 

28> 

30 

50 

28 

33 

20 

30 



19 



I 
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Representative list of goods sold hy variqus lines of retail stores, etc. — CJon. 





Restricted. 


Unrestricted. 


Articles. 


Price 
paid by 
retail. 


Con- 
sumers' 
price. 


Ap. 
proxi- 
mate 
percent 
profit. 


Price 
paid by 
retaU. 


Con- 
sumers' 
price. 


proxi- 
mate 
percent 
profit. 


, HARDWARE— continued. 

Fliiladelphla lawn mower 








$4.00 
1.00 
1.00 
.15 
.10 
.33i 


16.00 
1.50 
1.50 
.25 
.16 
.50 




Rubberset brushes 






334 


Atlanta wash boilers 






334 


Three-In-One oil 1 


1 




40 


l^ajor^s cement 






^ 


I^Qu id veneer 






Japalao 


10.27 10.45 


10 


Yale niicht latch 


.92 
1.00 
.06 
.09 
.18 
.06 
.15 
.12 
.20 

.05^ 
.04 
.72 
.42 


1.25 
1.35 
.10 
.15 
.30 
.10 
.20 
.15 
.25 

.10 
.05 
1.00 
.60 


27 


Yale locks 






234 


Welsbach mantles 






40 


Do.. 






40 


'Do.. 


...,-....| 




40 


Le Pace's due 


1 




20 


Do ... ... 








25 


• Do 








20 


Do.. 








20 


stahonert. 
Venus pencils 








46 


]B» -Faber MonguL 








20 


Spencerian pens gross. . 








28 


Slufford Jnk quart. . 








30 


f (In the West the price of ink per quart isusuaUy 75c.) 

Simplex pencil sharpener 

Alexis bond T 


.06 


.10 


40 




.15 

.16i 

3.75 


.19 

.19J 

5.00 


21 


Alexis ledger - - 






21 


S^latford cover 








25 


y . & B. cabinets 


2.10 

1.00 
.40 
13.00 
13.33 
.13 J 
4.25 
6.00 
ia50 
15.00 
4.00 
3.75 


3.00 

1.25 

.75 

15.60 

20.00 

.20 

6.00 

&00 

15.00 

25.00 

6.00 

5.00 


30 
20 

J? 
it 

16 
25 
30 
40 




! SPORTINO GOODS. ! 

6iMilding league ball 








Peck & Snvder skates 








Smith & Wesson revolver 








SAkoddk 








Kodak films 








W. ^ D. tfinnig hall , _ t\^, 








W. & D, tennis racket 








ISdison Dhonoeraoh . 








Columbia graphophone 








Iver- Johnson revolver .. . 








Gillette razor 








Seed dry plates doz.. 


.80 

.50 

.50 

39.00 

1.80 

4.25 
.15 

3.34 
.20 
.15 

1.00 
.21 
.85 


1.10 

.56 

.85 

66.00 

3.60 

7.00 
.36 

6.00 
.30 
.20 

1.25 
.30 

1.25 


27 


ptanifty niat^s , - - - - 








9 


Photo alWms 








41 


Stereopticons 








40 


C C tennis ball do*. ^ 








60 


Tennis rackftt . r r . ^ . r ^ ,..,,,,, ^ ^ ^ . ^ .,,,-,,- - 








39 


Eureka golf ball 








67 


Ansco camera, No. 1 








33 


Cvko naner . .'. 








334 


Ansco "1ms -.^-.^r rr.,-,^,.,.,...,r-,r..,-r 








U 


Union Hardward skates 








20 


Electric flash light 








30 


Fishing rods 








32 


Thermos bottles 


1.50 
4.00 


2.00 
6.00 


26 
33i 




"Keen Kutter knives 








Keen Kutter camp ax 


.33 


.50 


34 


Klaxon wamine slEmal 


26.25 

16.00 

.76 


35.00 

20. oa 

1.00 


26 
26 
25 




Klaxonet 








Inirersoll watch . i... 








DRT70S. 

Alcohol stove -r.... 


.33J 


.50 


83} 


Sanatogen ^ . . . 


.75 
.66 


1.00 
1.00 


25 
34 




Miles medicine 1 ... ! 








Vinol 


.70 
.16 
.11 


1.00 
.26 
.16 


30 


Wfl'i^Tns shaving st-fck -.,.,,.,,., 








36 


Jersev cream soan 








26} 


ftoimylactic toothbrush ^. 


.164 

.66 

.70 


.25 
1.00 
1.00 


34 
34 
80 




Se W ubus atomiz^ 






. 


Sanitax brushes 




•niKf.:*' 
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Representative list of goods sold by various lines of retail stores^ etc. — Con. 





Restricted. 


Unrestricted. 


Articles. 


Price 
paid by 
retail. 


Con- 
sumers' 
price. 


Ap-. 
proxi- 
mate 
percent 
profit. 


Price 
paid by 
retail. 


Con- 
sumers* 
price. 


Ap. 
proxi- 
mate 
percent 
profit. 


DRUGS— continued. 

Eskay's food (laree size— list price 75 cents, but sold in 
some places as low as 60 cents): 

Tn dozen lot*? ... , . ... 








10.541 
.467 
.454 
.07 


.60-. 75 

.60^.75 

.60-. 76 

.10 


10-28 


112 worth at a time 








22-38 


$26 worth at a time 








24i-40 


Palinoiiv« .so^p ..... . . 








^ 


Hot-water bottles 


11.00 
1.00 
.90 


11.50 
1.50 
1.35 


33J 
33; 
33; 












Ice bags 








Lyon's tooth powder 


•ill 


.25 
.16 


38 


BAllfulnnnft pHst^Ar? 








43i 


Tnf. j^yringftf . ^ . . 


•.37i 


.50 


25 




Box pf^pcur 


.30 


.50 


40 




i 1 





Mr. Ingersoll. I have here a little bit of testimony taken in the 
case of United States v. The Keystone Watch Case Co. This testi- 
mony is eloquent on one point, that this price-cutting practice is 
indulged in by some people and that the cut price is made up on other 
things. This is part of the testimony given by Mr. Charles A. Keene, 
who appeared before this committee a short time ago, and who also 
appeared in this Keystone case. 

The Chairman. I think that testimonjr has already been printed. 

Mr. Ingersoll. I do not know whether it has or not. 

The Chairman. If it has we do not want to duplicate it. 

Mr. McCoy. I think that has not been printed. I think Mr. 
Keene's attorney read one or two things out of the stenographic 
transcript, but he did not have anything like that. 

Mr. Ingersoll. In this testimony Mr. Keene said : 

The Witness. I had here yesterday a 23-jewel Howard watch, one that the 
retailer is supposed to sell for $150; I had here a 23-jewel Sangamore, made 
by the Illinois Watch Co., of the same style and quality of case, with the 
exception that the case on the Sangamore contains about 2 pennyweights less 
in gold, or $1.25 in value, roughly spealcing. That watch complete cost me a 
few cents under $45. That watch comes up to the requirements of all the 
railroads in the country, which stipulate that a watch, in order to pass in- 
spection, should run within 30 seconds per week. As a timekeeper I consder 
It as good, if not better, than the Howard. As I said before, it cost a few 
cents less than $45, and I think as a rule the retail trade over the country would 
be pleased to sell it at much less than $150, or even at much less than ^100 
(p. 15). 

And then the following testimony was given by Mr. Keene, the ex- 
amination being conducted by Mr. Hyneman : 

Q. Now, Mr. Keene, I understood! you to say that for that watch which you 
produced yesterday you paid $45? — ^A. It figures a few cents less, I believe. 

Q. Your selling price for that is $86?— A. Yes. 

Q. And the profit on that watch would be something over $40? — ^A. Something 
like that. 

Q. Which is a profit of ninety-odd per cent? — ^A. Whatever it is, it is a fine 
profit. 

Q. You regard that as a legitimate profit in the watch business? — ^A. That is 
rather high. 

Q. Now, Mr. Keene, have you ever sold goods at a profit of 175 per cent?— 
A. Possibly; yes. 
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Q. Have yon erer sold goods at a profit of IftO per oent?— A. Possibly; yes. 

Q. Isn't it a foct that when you sell your goods at cut-rate prices, and at 
prices which you say engender competition, that somebody pays to make up 
your business, and isn't that illustrated by the yery fact that on the watch you 
produced yesterday you made 90 per cent profit, and you say you make 175 per 
cent and 190 per cent profit on other goods? — ^A. May be that is correct, sir; I 
can't dispute (p. 22). 

Mr. McCoy. That is the part you wanted to get in this record ? 

Mr. InoebsoiaL. Yes, sir. 

Mr. Danforth. What concern did you say you were president of; 
what publicity organization? 

Mr. Ingersoll. The Advertising Men's League of New Ywk. 

Mr. Danfobth. Does Mr. Brandeis have any relations with your 
organization? 

Mr. Ingbksoll. No, sir. 

Mr. Dakfobth. He has been publishing some articles on the fixa- 
tion of prices. 

Mr. Ingersoll. Yes, sir ; he has been sjrmpathetic with us, because 
he is opposed to monopoly, and he contends that this present open- 
price condition is leading to monopoly, which is what I have con- 
tended. 

Mr. Danforth. He has no financial arrangements with you? 

Mr. Ingersoll. Absolutely none. He has given us advice, but has 
never accepted any retainer or pay of any sort. 

There is one other thing I would like to embody in my remarks. 
I would like to put in the New Jersey law, which is the eighth sister 
of the seven sisters of New Jersey. 

The Chairman. Has that not already been printed ? 

Mr. Ingersoll. I do not know about that. 

Mr. McCoy. It is not verv long. 

The Chairman. Very well, then, you may insert it as a part of 
your remarks. 

Mr. Ingersoll. I am very much obliged to you, gentlemen. 

(The law referred to is as follows:) 

STATE or NEW JERSEY (1913). 

AN ACT To prevent unfair competition and unfair trade practices. 

Be it enacted hy the Senate and General Assembly of the State of New Jer- 
sey: 1. It shall be unlawful for any merchant, firm, or corporation, for the 
purpose of attracting trade for other goods, to appropriate for his or their own 
ends a name," brand, trade-mark, reputation, or good will of any maker in whose 
product said merchant, firm, or corporation deals or to discriminate against the 
same, by depreciating the value of such products in the public mind or by 
misrepresentation as to value or quality, or by price inducement, or by unfair 
discrimination between buyers, or in any other manner whatsoever except in 
cases where said goods do not carry any notice prohibiting such practice, and 
excepting in case of a receiver's sale or a sale by a concern going out of 
business. 

2. Any person, firm, or corporation violating this act shall be liable at the 
suit of the maker of such branded or trade-marked goods, or any other injured 
person, to an injunction against such practices, and shall be liable in such suit 
for all damages directly or indirectly caused to the maker by such practices 
which said damages may be increased threefold, in the discretion of the court. 

3. This act shall take effect immediately. 

(Thereui>on, at 3.20 o'clock p. m., the committee adjourned.) 



Digitized by 



Google 



TB,y^T LEGISLATIpklU. l'Z2!at 

LETTERS. 

BooTHBAY HijftBQs, Mb., Junuaryi 20, t9I^ 

Uy DfiAR Sib : I am writb^ what I think is the unanimoog opinioa of the 
people who own American sardine industries extending the entire length of 
the Maine coast from Portland to Eastport, Me. This industry rej^esents an 
investment of about $3,000;000, employs about 10,000 laborers, and produces 
from three to five million of this product annually. Up to within three years 
we have had a trade agreement which prevented the different packers of sar- 
dines from cutting prices. We were able under these conditions to pay better 
wages and make better goods, as we were assured that fair prices could be 
maintained. Some one made a complaint to the Department of Justice that we 
were a trust ; we were summoned before the United States grand jury and our 
case thoroughly looked tnta No dement of trust was discovered and we were 
acqnitted. The district attorney wrote the Department of Justice that in his 
opinion we were in nowise violating the Sherman trust law, but the depart- 
ment took the view that we were or might be developing a mild form of trust, 
and at their suggestion we gave up the agreement regulating prices. 

Since that time our business has been ruinous, our working capital has been 
absorbed by our losses, and hundreds of dollars -worth of sardine property is 
lying idle^ and it is only a question of a year or two before we shall have to 
abandon the business for lack of profit. 

We do not, neither could we, increase the cost of American sardines to con- 
sumers; it has always been 5 cents per can throughout the country. We were 
willing to pack these goods for 3 cents per can, as there is a small profit at 
that price, and that leaves 2 cents to the wholesaler and retailer, which, we 
think. Is a fair proportion of the profits. Occasionally, through some unfavor- 
able condition, such as lack of supply of fish, the present price of sardines will 
go up to $3 per hundred cans, but ordinarily the price is $2.50. 

This condition of things pleases the middleman and dealers, because it gives 
them a larger margin of profit; they render every assistance possible to get the 
price down below cost with the resulting condition prevalent to-day, namely, all 
the factories are doing business at a loss at certain times when fish are 
abundant, and also sometimes when they are not overabundant. 

We have tried to g^ a definition of wliat the court meant by " a reasonable 
trade agreement." That word reasonable is vague in so far as it relates to 
our cause. We have written for a definition of it from the department, and 
the only satisfaction we received was: "That they did not care to make a 
ruling, as they feared their successors might not take the same view of the 
matter as they did," so we have been drifting along on a losing basis, and shall 
continue so to do if not otherwise relieved by special legislation. 

It means a discontinuation of the entire business in the near future. We 
honestly believe that a reasonable trade agreement that would not increase the 
cost to the consumer would remedy the trouble. 
Very truly, yourg, 

LUTHEB MaDDOCKS. 



Elus & Donaldson, 
Washington, February 6, 191 i. 
Hon. Henry D. Clayton, 

Chairman Judiciary Committee, House of Representatives, 

DsiAB Si* : I inclose herewith copy of a letter which 1 have addressed to Mr. 
Adamson, chairman of the Committee on Interstate and Foreign Commerce, 
and to which he has been good enough to r^ly that he will have the same 
incorporated in the hearings whleh the committee is now conducting on the sub- 
ject of the "* interstate trade commission " bill. 

The subject matter of my letter has to do with the Ia^guage of section 9 of 
the proposed measure which is referred to in the public press as the " trades 
relations " bill, and I am not sure whether this properly comes before the Inter- 
state Commerce Committee or the Judiciary Committee. I therefore take the 
liberty of calling the matter to your attention, for it seems to me of serious 
public Importance that the language used in the tentative draft should not be 
incorporated in the permanwit act. As pointed out in the inclosed letter, the 
bill in Its present form would not only produce grave confusion as to its mean- 

41878— VOL 4— 14 ^11 
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Ing, but would entail results not necessary to the objects desired, and wholly 
Inconsistent with them. 

If I may do so without impropriety, I should like an opportunity to see you 
whenever it is convenient, to point out more specifically the matters to which 
I have called attention. 

With assurances of sincere respect, I am, very truly, yours, 
' , Wade H. Ellis. 



Februaby 3, 1914. 
Hon. William C. Adambon, 

Chairmctn Committee on Interstate and Foreign Commerce, 

House of Representatives, 

My Deab Sib: Please let me make a suggestion, entirely in the public inter- 
est, with respect to the phraseology of section 9 of the so-called " trades rela- 
tions bill," as it appears in the tentative form. 

The language used is that it shall be deemed an attempt to monopolize trade 
or commerce among the several States, or with foreign nations or a part 
thereof, " for any person in interstate or foreign commerce to discriminate in 
price between different purchasers of commodities in the same or different sec- 
tions or communities, with the purpose or intent to thereby injure or destroy 
a competitor," etc. 

As the bill reads it is thus susceptible of the construction (which I am quite 
sure was not intended) of making it unlawful for any person engaged in inter- 
state commerce to discriminate in price, even though the goods are not sold 
in interstate commerce. This possible misconstruction could be avoided by 
a slight transposition in the words used so that the section would read that it 
shall be deemed an attempt to monopolize, etc., for any person to discriminate 
in price between different purchasers, etc., in the sale of goods in interstate or 
foreign commerce. 

In another respect also the bill is susceptible of a construction which may 
work a result not necessary to the object desired, although such result may 
have been intended. The proposed measure makes unlawful a discrimination 
in price " between different purchasers of commodities in the same or different 
sections or communities," etc. This might be held to mean that one engaged 
in interstate commerce and shipping goods all over the country must sell them 
at the same price in New York, Chicago, and San Francisco, whereas trans- 
portation charges or local expenses or competition might make this impossible. 
Of course, there is the qualification that such discrimination must not be made 
"with the purpose or intent to thereby injure or destroy a competitor," etc., 
but this might turn out to be a rather vague protection to the manufacturer 
or jobber, if his competitor began cutting the price, and if he were obliged to 
either abandon the competition or meet the price, without injuring the com- 
petitor. 

It is respectfully suggested that such a situation may be fairly covered by 
adopting the form used in the decree entered in October, 1911, in the case of 
the United States v. The General Electric Co. et al. in the Circuit Court of the 
United States for the Northern District of Ohio, Eastern Division. I con- 
ducted this case for the Government, and one of the paragraphs of the decree 
is as follows: 

" That the General Electric Co. and the other defendants are each enjoined 
and restrained from offering or making more favorable prices or terms of sale 
for incandescent electric lamps to the customers of any rival manufacturer 
or manufacturers than it at the same time offers or makes to its established 
trade, where the purpose is to drive out of business such rival manufacturer 
or manufacturers, or otherwise unlawfully to restrain the trade and commerce 
of the United States in incandescent electric lamps : Provided, That no defendant 
is enjoined or restrained from making any price for incandescent electric lamps 
to meet or to compete with prices previously made by any other defendant or 
by any rival manufacturer : And provided further, That nothing in this decree 
shall be taken in any respect to enjoin or restrain fair, free, and open com- 
petition." 

In conformity with this general principle, and shortening the statement by 
the use of terms more appropriate to legislation, it is submitted that the fol- 
lowing phrase would accomplish all that is apparently intended with respect 
to price restrictions in this proposed bill, and would at the same time avoid 
any result not apparently intended: 
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" It shall be deemed an attempt to monopolize trade or commerce among 
the several States or with foreign nations, or a part thereof, for tiny person 
selling goods in interstate or foreign commerce to offer or make more favorable 
prices or terms of sale in such commerce to the customer of any competitor 
than such person shall at the same time offer or make to his established trade, 
where the purpose or intent is to injure or destroy such competitor : Provided, 
That it shall not be unlawful for any person selling goods in interstate or for- 
eign commerce to make or offer any price or terms of sale in order to meet or 
compete with any price or terms previously made by any competitor, whether 
such competitor is or is not selling in interstate or foreign commerce." 

Such an enactment as this would, it seems, accomplish all that is desired in 
preventing a more powerful manufacturer or dealer in any commodity of inter- 
state commerce from destroying the business of rivals by a system of under- 
selling, which, I take it, is the particular evil at which the provision in the 
proposed bill is aimed. On the other hand, it would not have the effect of 
enforcing a restraint of trade in the statute itself by forbidding manufacturers 
or dealers to meet the prices of competitors, or permitting them to do so at 
their peril. Further than this, it would not give an advantage — which would 
serve no useful public policy — to those engaged in purely local or intrastate trade 
over those shipping their commodities from one State to another, as the bill in 
its present form seems to do. For example, the measure as now drawn, assuming 
that the words "for any person in interstate or foreign commerce to discrimi- 
nate in price," etc., mean to discriminate in the price of goods sold in interstate 
or foreign commerce, does not limit the " competitor " to one who is also sell- 
ing in interstate or foreign commerce, but leaves the term broad enough to ^ 
Include one who is engaged only in intrastate commerce; so that, apparently, 
one selling goods in Interstate commerce would be unable to meet the competi- 
tion in the same market of another engaged only in intrastate commerce, for, 
while the latter could cut prices with impunity, the former could not do so 
without being answerable to the law. 

I take the liberty of making these suggestions because I understand your 
committee is willing to hear from anyone, at least in writing, who honestly 
desires to contribute to the formulation of measures that will, in a just, reason- 
able, and effective fashion, free the business of the country from the real evils of 
monopoly, and I shall be glad further to present this matter in any way you 
may desire. 

With personal esteem, I am, very truly, yours, 



W. C. Bradley Co., 
Columbus, Ga., February IS, 191If. 
Hon. H. D. Clayton, M. C, 

Washington, D, C, 

My Deab Mr. Clayton : I am very deeply concerned regarding the proposed 
antitrust legislation, as set forth in several bills now pending before Congress. 
]Not that I am a trust magnate or in sympathy with their methods from any 
standpoint whatsoever, but I am interested in quite a number of corporations 
in this §tate doing a strictly legitimate business; and I am an ofllcer or director 
in practically every corporation in which I am a stockholder, which would be 
in conflict with the proposed bill against " Interlocking directors." 

I feel that it would be a hardship and an unwise policy for the Democratic 
Party to father any measure that would prevent a competent business man 
from being a director in a national bank and a savings bank or trust company 
operating under a State charter, the character of whose business is entirely 
different. I also feel that it would be an Injustice to prevent any reputable 
business man from being a director in a banl^ and a railroad or other trans- 
portation company, provided, of course, he was not a grafter and did not use 
the funds of the bank or banks for speculating in the securities of the rail- 
road or doing any other unlawful act. There are some of us in this section who 
are in exactly this position, and we do not like the idea of turning over our 
affairs to " dummy directors." 

I am also very much opposed to the appointment of an Interstate trade com- 
mission, provided it has for its object the supervision of comparatively small 
commercial and manufacturing corporations like the ones in which I am In- 
terested. These concerns are owned very largely by the men who run them as 
officers and directors, and I feel that it would be manifestly unfair to put them 
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under the control and supervision of a Goyemment conunission wJtio ipi^ow abso- 
lutely notliing regarding the character of their business. 

I sincerely trust that you wiU give these bills your very close personal atten- 
tion and amend them in such manner that they may not conflict with tUe legiti- 
mate business interest of the country. In fact, I sincerely hope tiiat tlie DeinO'^ 
cratic Party will not attempt to do too many things thsit are calculated to 
disturb present methods of conducting business throughout the country. I 
am firmly of the opinion that the antitrust bills now pending before CJongreBS 
are the most important measures considered within my recollection, and I feel 
that they should be amended in such manner as may be necessary to safe- 
guard and protect the business of the country from unnecessary annoyance by 
Government officials. In fact, I feel that our party has already done quite 
enough along these lines, and that the country should be given at least tem- 
porary relief from legislation of this character 

Thanking you in advance for your usual promptness in matters of this kind, 
I am, with kind personal r^ards, 

Yours, very truly, . 

W. C. Bbainusy. 



Birmingham & Southeastebn Railway Co., 

Union Springs, Ala,, February 25, I9i!h 
Hon. Henry D. Clayton, 

Washington, D. C. 

Deab Sir: I have before me a copy of the bill introduced by you In the 
House of Representatives " to prohibit certain persons from l)eing or becoming 
directors, officers, or employees of national banks, or of certain corporations." 
I most respectfully ask your careful consideration of the following, which seems 
to me to be the leading objections to the bill as prepared : 

The drastic provision of the bill which undertakes to limit a man to solely 
one field of endeavor would, according to my experience and observation, be a 
backward step in the development, especially of the South, 

For instance, to prohibit an individual, say, an officer or director in a rail- 
way company, engaged in part in interstate commerce, who also happened to 
have invested some of his moneys in the stocks of a national bank, from being 
an officer or director of that bank, would be unwise, and at the same time 
imfair. 

It would be unfair to the individual, and the tendency of such a prohibition 
would stifle, to some extent at least, the development of business along legiti- 
mate lines. 

Numerous illustrations could be cited to show the far-reaching and throttling 
effects of the measure as prepared. 

I am heartily in favor of all measures looking to the proper regulation of 
public service and other corporations, but I think you will agree with me that 
the passage of this bill will be the swinging of the pendulum ^itirely too far 
the other way. 

I trust that further investigation may lead you to the conclusion that the 
adoption of this measure will retard the progress of the country, and that it 
may not become a law. 

With great respect, I am yours, very truly, 

W. M. Blovj5«^. 



Birmingham & Southeastern Railway CJo., 

Union Springs, Ala., February 25, t91J^. 
Hon. Henry D. Clayton, 

Washington, D. C. 
Dear Sir: My attention has been called to tentative bill No. 2, now pending 
before the Judiciary Committee of the House of Representatives. Thi« bill 
provides that the antitrust act shall be deemed to prohibit any combination 
or agreement for the following purposes as to interstate commerce : 

First. To create or carry out restrictions in trade or to acquire a monopoly 
in any Interstate trade, business, or commerce. 

Second. To limit or reduce the production or Increase the price of mer- 
chandise or of any commodity. 

Third. To prevent competition in manufacturing, making, transporting, sell- 
ing, or purchasing of merchandise, produce, or any commodity. 
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Fourtti. To make any agreement, enter Into any arrangement, or arrive at 
any understanding by wbich they, directly or indirectly, undertake to preveMt 
iL free and unrestricted competition among themselves or among any pur- 
i^asers or consumers in the sale* production, or transportation of any product, 
article, or commodity. 

niiese provisions are far-reaching in their effects, and make unfair acts whUSi 
under the antitrust act are now perfectly legal. 

In toy opinion, its provisions would work a great injustice, and now existing 
enterprises would be unable to carry out the purposes of their inc6TpOratio(n, 
and the law would preclude the idea of the further extension of railroad 
eoterorifles. 

It seems to me that under the terms of the bill any short line of railroad, 
no matter how Immaterial the competition, would be prevented frbm selling 
to a larger system, and this same thing applies to all industrial enterprises. 

I trust that you will be in a position to consistently use your efforts to pre- 
vent the passage of this bill. 
Tours, very truly, 

W. M. Bloitnt, Presidt^T. 



Atchison, Topeka & Santa Fe Railway Co., 

Denver, Colo., Fehruai-y 26, l^H. 
Hon. BSdward Keating, 

House of Representatives, Washington, D, G. 

Dear Sir : My attention has been called to the three tentative antitrust bills 
introduced in January by Mr. Clayton in the House of Representatives. The 
purpose of these bills, as set forth in President Wilson*s address of January 
10, 1914, to Congress, is to state explicitly and in such terms as will eliminate 
uncertainty the practices forbidden under what has been heretofore known as 
the Sherman Act, with the idea of assisting the business world by removing all 
doubt as to what is or is not lawful. While there is little difference of opinion 
as to the wisdom of this purpose, there is much question as to whether ft is 
well expressed in the measures as proposed or whether they will not Increase 
rather than diminish the present difficulty and confusion. 

The whole matter is so important to every business enterprise, small or 
:great, that I take the liberty of inviting your attention to sundry features of 
the three bills heretofore published, which I submit are likely to ilo more harm 
than good. 

I. The bill known as No. 1, committee print, tentative bill, adds sections 
9, 10, 11, 12, and 13 to the original Sherman Act 

1. Section 9 Includes in the monopolization of trade and commerce a dis- 
crimination in price demanded from different purchasers of commodities in the 
same or different sections or communities, "with the purpose or intent to 
thereby injure or destroy a competitor either of such purchaser or of the 
seller." It then continues : " Provided, That nothing herein contained shall pre- 
vent discrimination In the price between purchasers of commodities on account 
of differences in the grade, qualtiy, or quantity of the commodity sold, or that 
makes only due allowance for difference in the cost of transportation." 

Is this proviso Intended to mean that discrimination in price within the 
restrictions of the proviso is legitimate, even though it be " with the purpose 
or intent to thereby injure or destroy a competitor either of such purchaser or 
of the seller," or is any discrimination made with such purpose or intent 
illegal under all circumstances? I think the act should be clarified in this 
particular. 

2. The proviso above quoted allows discrimination In price under certain 
enumerated conditions, thereby, under ordinary rules of interpretation, for- 
bidding such discrimination under all other conditions. It seems to me, how- 
ever, that market conditions of supply and demand might well and properly 
justify a marked difference in price. For example, suppose a wholesaler ships 
eggs to a large city and also to a small country town; might not a higher 
price be justified on the eggs shipped to the city, on account of the demand there 
exceeding the supply, even though a much larger quantity was sent to the city 
than to the town? The town market might be locally supplied to a large 
extent, thereby naturally making the price lower than the price for the same 
commodity in the city. 
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This is apparently not allowed for in the proviso, and yet it is one of the 
commonest reasons why prices are higher in one place than in another. 

8. The further proviso in section 9 allows merchandisers to choose their own 
customers, but prohibits mine owners from refusing arbitrarily to sell mine 
products to any responsible person who applies to purchase. Ls there any 
sufficient reason for making this distinction between mine owners and dealers 
in oil, lumber, tobacco, or any other natural product? 

4. The proposed section 12 appears to me unnecessarily to subvert the ordi- 
nary rule which makes evidence taken in one trial inadmissible in another* 
except where it is impossible to retake the evidence by reexamining the wit- 



Even if it should be thought that this criticism is too technical, I yet believe 
that the act goes much too far, when it makes the evidence taken in a trial 
between the Government and a defendant accused of violating the act con- 
clusive in favor of any other party who brings his private suit against the 
same defendant It might well be that in the subsequent suit the defendant 
might be able to produce fresh evidence, unavailable at the first trial, either 
by reason of the absence of witnesses or of defendant's ignorance of all the 
facts, or for many other reasons, which evidence might entirely change the 
situation as between the parties. It ought to be sufficient for the purposes of 
the act to make the evidence, or any part thereof, taken at the first trial admis- 
sible at the second trial. It is very unfair to make it conclusive at the second 
trial. 

5. Section 12 ends with a proviso suspending the running of the statute of 
limitations in a case where anyone has a cause of action " under the provi- 
sions of the act entitled *An act to protect trade and commerce,' " etc. (describing 
the original Sherman Act). Is it intended to restrict the cause of action to one 
arising under the original Sherman Act, or is it intended to include one arising 
under the act as amended by this proposed bill? 

II. Bill No. 2 is intended to define combinations, conspiracies, and monopo- 
lies, as those words are used in the Sherman Act. I respectfully submit that 
the bill as drafted is bad in toto. Everyone agrees that a certain amount of 
industrial combination and a certain degree of restriction of competition is 
necessary in order to produce the highest industrial efficiency and economy 
and to give the lowest possible prices to the consumer. The total abolition of 
business combinations and the enforcement of an absolute individual competi- 
tion would bring us back near to the age of barter. This has been recognized 
both by the recent and the present administration. In the American Tobacco 
case the brief of the Attorney General expressly disavowed any attempt to 
support such extreme construction of the Sherman Act af» would make it 
unlawful for two rival express drivers to combine forces by forming a partner- 
ship and operating a single line, and President Wilson, in his address to CJon- 
gress on January 27, 1914, advocated the desirability of disintegrating enter- 
prises "which have passed the point up to which combination may be con- 
sistent with the public interest and the freedom of trade," showing clearly 
that, in his opinion, there was a point up to which combination might exist to 
the advantage of the public. 

Looking at bill No., 2 from a railroad standpoint, if any combination what- 
ever existed between any two railway companies, no matter how trifling or in- 
cidental, the acquisition of one line by the other or the formation of an oper- 
ating agreement would probably be criminal, even although the advantages 
from the standpoint of efficiency and economy, as well as of improved public 
service, would be very great. We are all familiar with the spectacle of some 
small railway line, but to open up new territory or, prehaps, some far less 
legitimate purpose, such as profit to financiers and bond dealers, which strug- 
gles on through successive receiverships, with returns hardly ever equaling its 
outlay, and which, by reason of its crippled financial state, is unable to give 
safe or adequate service to the public. We have seen such lines acquired by 
and made a part of some large system, with the result of the speedy construc- 
tion of better grades, the laying of heavier steel, the running of better and more 
frequent trains, and a general increase of efficiency in every department, with- 
out any increase in cost to the public. 

Is it wise to pass an act which will permanently put a stop to anything of 
the sort? 

If two grocers in a small town engaged in interstate traffic, in so far as they 
choose their supplies from other States and perhaps distribute them to other 
States, should agree to unite their resources and combine their two shops into 
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one large establishment, thereby giylng them the advantage of increased capital, 
enid>llng them to carry a larger and more varied stock of goods, thus better 
serving the community in which they operate, their conduct would be criminal 
under the third and fourth paragraphs of section 1 of bill No. 2. Surely no 
one wishes to accomplish this result. 

Still further, if railroads wish to establish fair rates, free from discrimina- 
tion, into the same territory, which shall give an adequate return to the carrier 
without imposing an unjust burden on the shipper, they must either confer and 
interchange views in this connection or else revert to the old days of rate cut- 
ting and rate wars; yet, under the fourth paragraph of section 1 of bill No. 2, 
such conferences and agreements would be illegal. This whole matter of rate 
establishment is now fully provided for by the interstate commerce act. The 
commission can and does annul all rates which it considers unfair and pre- 
scribes new ones in their stead. So far as interstate carriers of all sorts are 
concerned, this measure trenches upon the ground covered by the interstate 
commerce act, which has been found ample to protect the public against en- 
croachments or injustices of any nature whatsoever proceeding from carriers. 

A considerable degree of uncertainty has already been removed as to the 
scope and application of the Sherman Act under the decisions of the courts in- 
terpreting it. Bill No. 2, if passed, will undo everything that has been done in 
this direction. There can be no possible need or justification for this bill, unless 
it is the intent of Congress to prohibit everything whatsoever except for each 
existing business to go on absolutely by itself, without acquiring or allying 
itself with any other business, without entering into relations with any other 
business of the same sort, and without even exchanging views with any other 
business. Surely this would be a relapse into economic barbarism, and P can 
not believe that it meets the approval of a learned economist like the President. 

III. There is no doubt that the abuses which have arisen and the virtual 
monopolies which have been created through interlocking directorates should 
be curbed. Bill No. 3, however, goes too far. It certainly should be modified 
so as not to prohibit identity of directors in cases where a railway system is 
made up of various associated corporations legally leased or owned. Common 
directors on the various boards could do no harm in such a case, while their 
presence would facilitate efficiency and responsible operation. 

A vast amount of uncertainty is created by the use of the word " natural," 
in the expression " natural competitors," in section 4. The idea of natural, as 
distinguished from actual competition, introduces a very extraordinary un- 
certainty into the situation and leaves corporations entirely at the mercy of an 
unfriendly court or jury, and', as well, exposes them to a variety of discordant 
opinions as to what does or does not constitute " natural competition." I think 
the act should restrict itself to actual competition. 

Further, it seems to me going very far to prohibit an individual partner or 
director, engaged in any of the businesses mentioned in section 1, from serving 
even as an employee of a public-service corporation conducting an interstate 
business. 

The foregoing criticisms are made after an examination of these measures, 
which lack of time has necessarily made brief. Doubtless there are other ob- 
jections which your acumen will discover. The foregoing, however, are re- 
spectfully submitted for your consideration. 

I have the honor to be, very truly, yours, 

Henry T. Rogers, 
By George A. H. Fraser. 



Pueblo, Colo., February 27, WIJ^. 
Hon. Edward F. Keating, 

Congressman from Colorado, Washington, D. C. 

Dear Sir: There is now before the Judiciary Committee of the House three 
tentative bills, as amendments to or in aid of the Sherman Antitrust Act. ' 

Upon an examination of said bills, the thought occurs to me that the Congress 
is going too far in its regulation of business. As attorney for corporations 
doing interstate business, and as an interested party in such business, I accept 
the invitation of the President and of Congress to express my views, and as 
I can not appear before the committee, I address this letter to you. 

Section 9 of the first bill is intended to create and sustain competition, yet 
it prohibits or restricts the very thing upon which competition rests, to wit: 
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Perfect freedom in making such prices to a customer as the seller sees fit 
to make in order to meet or defeat his competitor. Competition means — ^beat 
the other fellow. Yet said bill makes it a crime to do so. Natural business is 
not a crime, and Congress should not make It a crime. 

Under the second bill it is proposed to make it an offense against the law 
for a railroad or an industrial company or business, to acquire the property 
of a competitor, or to unite their existing businesseB or companies, 'flius one 
embarked into business must ever remain so, or fail. No enlargement, except 
Vithin the unit itself. This will destroy initiative, and make the little rail- 
road ever remain a little railroad and the country mill ever remain a country 
mill. 

This bill also destroys the free interchange of business views in kindred 
business. Railroads will not be permitted to exchange views as to exjieriences, 
and as to results obtained under actual operation. Nothing could be more 
hurtful to railroad business. 

In addition to the above, it seems to me that this bill will cloud the business 
atmosphere rather than clarify it. It brings in more uncertainty and doubt 
The sole question as to this antitrust legislation should be. Does it or will it 
benefit the consumer? 

By the third bill it is proposed to prohibit an individual from being activ^y 
connected with kindred business institutions. 

There are many large railroad systems made up of smaller systems, and the 
same is true of other business institutions, wherein the different systems or 
institutions are not in actual competition, and the whole makes one -complete 
system under one master mind or minds handling th6 system as a unit. This pro- 
motes efliciency and economy and is not and should not be made a crime. Such 
systems at times require that the same parties act on different boards. No 
harm can come of this if the several companies are not in direct competition. 
The question is, as heretofore stated. Does it or will it benefit the consupaer? 

To go as far as provided by the tentative bill would have the effect of limiting 
the production of wealth and would not bring down the price of anything except 
service. Genius in the production of wealth is stimulated by opportunity, and 
these bills in many ways seem to destroy opi)ortunity without saving anything 
to the consumer. Big business should not be i)ermitted to become our master, 
but, on the other hand, big business should not be destroyed just because it is 
big. All should be regulated with simple and plain laws to the end that the 
cohsumer gets the best results. 

Believing that you will give these matters serious consideration, I am, 
Respectfully, 

W. L. Habtmak. 



Analysts of Tentative House Bills by Mb. Clayton, Sixty-thtbd CONOBfids, 
Designated as Nos. 1, 2, and 8. 

[By S. P. Bush, president Buckeye Steel Casting Co., Colvmbus, Obio.] 

Bills Nos. 1 and 2 seek to define unlawful restraint of trade. 

Bill No. 3 seeks to prohibit certain so-called interlocking directorates. 

Bill No. 1 deals with discriminations which may restrain trade. 

Section 9 of this bill stipulates that discrimination with intent to Injure 
or destroy in the making of prices Is unlawful. This I assume now to be un- 
lawful, having been so determined by the decisions of the court, and that a 
specific statement of this may be desirable. Competition necessarily results 
in Injury to competitors at times, and although there may be no Intent, It may 
be dlfllcult to discover, as It often Is, but of course the fact is that Intent to 
injure should be prohibited; 

If this section Intends that any discrimination In price between a sale In 
different sections of the country or the same section, for the same quantity or 
quality other than difference In transportation charges shall be evidence of 
unlawful discrimination, then I believe the purpose and effect of this section 
Is ethically and economically wrong. 

illustbation. 

A factory, in order to operate with the greatest efficiency, must mfcessarily 
have to operate continuously, and In order that It may do so, the management 
may find It necessary or advisable to sell a portion of its product at times at 
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a lower price than the then prevailing one, so as to induce a sale, and thus 
previMit a t^utdown, complete or jpartial. 

If this Is not permissible it is certain that costs would in many cases be in- 
creased and thus be a distinct disadvantage to workman, producer, and con- 
sumer. 

Again, a factory having the benefit of a location distinctly economic, can 
reduce its costs and selling price oftentimes by extending its market and thus 
increasing its business. To restrict the market would serre to Impose a higher 
price to consumers, wliich is uneconomic. 

Again, revisions of the tariff affect prices in certain territories, and ff the 
domestic product is to compete in bu(A territory it may be excessively burden- 
some to a domestic industry if the restriction of a uniform price is imposed. 

The foreign competitor may make his prices reasonably uniform in this coun- 
try at any particular time, but it is probable that his prices will fluctuate with 
conditions prevailing in his own and other countries. 

Again, if it is desired to advertise any goods or commodity in any section of 
the country by selling samples at a reduced price, a practice that is not in- 
frequent, it will be impossible and thus retard trade. 

COITCLUSION. 

It is recommended that this section be confined strictly to " Ihtient to injure." 

Section 10 makes it unlawful to fix a price conditioned on one party selling 
only and excluriv^y the goods of another party. 

As monopoly is unlawful except through patents, as there caa be no extor- 
tion as a result of such a contract, a purchaser being free to purchase or not, 
in his discretion, and as to sell at all it must be to the economic gain of the 
purchaser, and as anything sold at a large profit fs certain to induce suocessful 
competition in timcf, the restriction imposed by this section seems hardly 
logical. It interferes with the right of free contract without being an essential 
public policy. 

The fixing of a price is often desirable as a guaranty of quality and makes 
for stability. 

This section is apparently aimed at those of large financial resottrees and 
high effidmicy Cooperating with othfers Who may bfe efficient fti position and 
operation, so that this cooperation of forces would eliminate the less efficient. 

Such a cooperation of forces seems to b^ fe natural and logical development of 

The free ri^t to contract seems to be essential to the prevention ^f monoiJoly. 
and it is the abuse Of such only that should be prevetfted. 

The abuse to be prevented under such a conditi(m of. cooperatioti arises 
when prices are reduced a point where only the most powefrful and efficient 
can survive, which brings about a condition of destructive land uneconomic 
competition. 

The point at which destructive and uneconomic competition begins is found 
when the selling price is reduced to cost without a necessary economic profit. 

Sales at anything less than average cost i^us a necessary profit are against 
the iMittoiial w^fare. 

Bill No. 2. 

This bill states that any restriction of competition by monopoly or otherwise 
shall be unlawful. 

It intends to compel unlimited competition, whereas bill No. 1 seeks to 
restrain competition. 

These two do not seem compatible in a sense, and it is believed that No. 2 
should require only that competition which is fair and economic, namely, com- 
I)etiti6n free and unrestricted down to average cost plus an economic and 
necessary profit, beyond which competition, as heretofore stated, becomes 
wasteful and against public policy. 

(Note. — The question of cost and economic profit is spoken of hereafter 
under general remarks.) 

To establish by statute that which is or is not In restraint of trade, in all 
details, seems well-nigh impossible, and it is therefore believed that the law 
must remain more or less in general terms, and further, that the rule of 
reason, as established by the court in its interpretation of the Sherman law*, 
should continue. 
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It appears very doubtful if anytblng will be gained by amending the law 
in any way other than as indicated above, with reference to intent to injure 
and by insertion of the term '* unreasonable,'' as applying to restraint ot 
competition. 

Bill No. 3. 

The preyention of interlocking directorates, as outlined in this proposed 
measure, while presenting some disadvantages, may provide sufficient advan- 
tage to warrant its enactment. 

PElfiiLTIES. 

The penalties provided in all of these measures seem rather harsh an<l 
vindictive, and it is suggested that they be modified. 

General Remarks. 

The old adage, " CJompetition is the life of trade," requires some modification 
to fit the conditions of the present day. 

Quotation: The age of unrestricted competition passed with the passing of 
the age of trade facilities limited to the use of physical power and the contact 
of trade and business by the individual. 

The advent of the corporate body, the use of steam power, and the economic 
necessity of large undertakings, have developed abuses in competition. 

A new adage might read : " Dishonest, ignorant, and unrestricted competition 
kills trade." 

It has been amply demonstrated through recent years, that unrestricted com- 
petition makes for monopoly, works unjust hardship on labor, and destroys 
values. It impoverishes the individual and effects a large national ecomomic 
loss. 

Competition that destroys the ability to earn a true profit is uneconomic and 
ethically wrong. 

Hard, savage competition makes for dishonesty and hatred more than any 
other influence. 

Quotation : The hope of honestly earning an economic profit inspires every 
effort to develop trade. 

These are facts based on long and hard experience. 

Quotation : An investigation of the moral and economic soundness of business 
methods should have for its objective point the elimination of confiict between 
business methods or statutory laws and moral and economic lawa 

The natural instincts and forces which operate for the conservation of a 
living and for a necessary economic profit should not be restrained. 

An economic profit consists of enough more than cost or a living to induce or 
promote development of industry. 

Abuses only should be prevented. 

As previously stated, abuses from competition commence when service or 
commodities are without the economic profit. 

Cooperative effort among individuals, such as labor, or among competitors in 
trade, to conserve a living or cost. Including In such cost a per cent on active 
investment necessary for the maintenance of the Industry, should not be 
unlawful. 

All cooperative efforts of this kind, carried out by agreement or contract, 
should be with the full knowledge of a department of the Government. 

An opportunity for individuals to cooperate readily with the Government, 
for the elimination of dishonest and uneconomic practices, will. It is believed, 
be more effective in eliminating abuse than any other Influence. 

Competitors in business and purchasers discover unfair practices very 
quickly, and if such can be readily reported to some department of the Govern- 
ment which has the power and facility for investigation, the law as it now 
stands and interpreted by the courts with the rule of reason, should be sufficient 
to reduce to a minimum abuses arising from competitive forces. 

If it is right and necessary, as it is believed it Is, that labor should co- 
operate for a decent living, it is quite as true and necessary in the furtherance 
of this effort that business should be permitted to cooperate for a decent living. 
This desire, so much developed during recent years, springs from a sound 
national economic necessity. It Is a normal, natural force, entitled to operate 
freely, but not to develop into abuse. 
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Radouffe & Co», < 

^ „ ^ ^ New York, March 2, 19U. 

Hon. Heivby D. Clayton, 

Chairman Home Committee on the Judiciary, Washington, D. C, 

Sir : In addressing this entirely friendly communication to you I feel that I 
will have the sympathetic ear of a countryman. One of my most cherished 
possessions is a little iron cross presented to me as the son of my fiither by the 
Daughters of the CJonfederacy. We therefore had the same start as bom Demo- 
crats. Presumably our differences of opinion are chiefly those of environment. 

Forty-five years' residence in this busy community has given me a cosmo- 
politan case for my southern temperafiient. By hard work I have been able 
to achieve moderate success as a small manufacturer and merchant in spite of 
the paternal solicitude of my Government for several years past. I have been 
able to secure the influence of a college president for my son, to employ news- 
papers to advertise my wares, and to retain lawyers when I needed them, and 
can also command the courtesy of editors when I have anything to say ; but it 
has never occurred to me to ask any of these gentlemen how to run my busi- 
ness. I have also been able to pay my taxes, the cost of my constitutional 
guaranty of protection to life, liberty, and property. 

I have been running my business at a loss rather than reduce wages and 
stop advertising, in the hope that Congress might adjourn after one, or certainly 
two, great achievements and might be induced to spare us an anticlimax. 

Now I find the Judiciary department in my garden without invitation. It 
has already trampled down my flowers and is now rooting up my potatoes and 
onions. In explanation I am handed a handsomely bound volume in faultless 
English which tells me that this demoralization of my affairs requires patience 
in the interest of posterity. I need my potatoes and onions to feed the first 
generation of posterity, and I love my flowers. 

I regard this well-meant intrusion of my Government as a violation of my 
constitutional guaranties. I have tried argument and persuasion. Anticipating 
the present condition, I wrote the President on March 17, 1913. That letter is 
as sound to-day as then. I have written to several Representatives, including 
my own, Hon. John J. Fitzgerald, of New York (who is, of course, in no way 
responsible for my views). I have published a number of articles. That which 
appeared on the editorial page of the New York Herald February 21 states the 
exact business, situation, in my Judgment, and I think I know. It did not, 
however, say that February was the worst month we have had for years, and 
that our collections all over the country show real distress, not entirely confined 
to small merchants. The statements you have had from " calamity howlers *' 
on the fioor of the House, which you do not believe, are not without foundation. 

I feel that I am being suffocated by well-intended and ill-timed altruism. 
Radicalism has reached its limit with me ; the pendulum must come back unless 
you want to smash the clock. Personally, I propose to fight, if I must, and now, 
with the weapon you so strongly recommend — publicity. 

Unless I mistake the present temper of the business world, it would not sur- 
prise me if a long, clear blast on the bugle should wake a storm of indignation 
from Porto Rico to the Philippines. If the next Congress is to be Republican 
it is very important to me as a business man that the issue should not be con- 
fused. I don*t want the tariff opened up again. I want the country to clearly 
understand that you are beaten, like Taft, on business agitation. 

I am, sir, with great respect and fraternal regard. 
Sincerely, 

J. A. Radclifpe. 

Boston, Mass., March 2, 19lk. 

Deab Sir: Referring to my appearance before the Committee on the Judi- 
ciary, on February 10, 1914, I undertook to prepare for the committee a tenta- 
tive draft of a proposed bill which would protect the public against destruc- 
tive price cutting in established trade-marked articles. I inclose an amendment 
to section 9 of tentative bill No. 1, by Mr. Clayton, which, it seems to me, will 
accomplish the desired result. In view of the decision of the Supreme Court 
under the existing Sherman Act, to accomplish the desired purpose a further 
amendment to section 5 of tentative bill No. 2 seems necessary. In fact, the 
latter amendment would appear necessary if any legislation is to be enacted by 
Congress to amend or extend the operation of the present law. 

I do not think an elaborate statute is necessary to accomplish the results I 
have in mind in respect to the maintenance of resale prices on trade-naarked 
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articlea The committee either discussed with me or has before it in other draft 
bills proviidons as to the following points on which I feel that specific legisla- 
tion is unnecessary. 

Penalties: It is unnecessary for Ck>ngress to establish penalties in connection 
with this svbject. If resale prices are to be effectively maintained it most be 
done by contract between the manufacturer and the distributors. These con- 
tracts will provide th^r own penalties. It is not expedient to go further, as 
the t^nalties must necessarily differ in each individual case. Criminal penal- 
ties, or too drastic civil penalties, ndght result in discrimination against all 
trade-marked goods. 

Price registration with the Department of Commerce and Labor : This Beems 
to me to be unnecessary in the absence of Federal regulation of prices, which 
nobody advocates at the present time. It means a certain amount of red tape, 
and involves the €k>vemment to a certain degree in transaction with which it 
has no direct or real concern or control. 

Sales of damaged goods or liquidation sales : These matters will all take care 
of themselves. In my experi^M^e diere has never been any dlflteulty in arrang- 
ing as between the manufacturer and the distributor for sales of damaged 
goods. 

This* is not a subject on which elaborate and detailed legislation is necessary. 
What the public requires, and all that is now needed, is a permissive statute 
undar which a manufacturer of a trade-marked or braivded article can fix, for 
the protection of the public, a resale price at which the article shall be sold 
and can determine fair terms and c^mdltions for its distribution. 

It «hould be borne in mind ttot the establishment of resale prices benefits 
the vast number of users over the country by giving a stability of quality to 
everyone, whether a day laborer in the streets, a farmer, or the ten millions 
of employees in the stores of the country, and the very much larger number of 
employees in factories who need protection. 
Very truly, yours, 

Fbawk W. WnrrcHEiL 



(Amendment proposed by P. W. Whltcker to tentative bill No. 1. Committee print. Mr. 

Clayton.] 

Amend section 9 by adding at the end of said section the following : 

**And provided further. That nothing contained in this act or in the act ap- 
pi'oved July second, eighteen hundred and ninety, entitled *An act to protect 
trade and commerce against unlawful restraints and monopolies,* shall be con- 
strued as preventing the manufacturer of goods marketed under trade-marks or 
brands from establishing by contract, notice, or otherwise, uniform resale prices 
thereof to Jobbers, retailers, and consumers, but such prices and other terms 
and conditions of sale shall be everywhere uniform for given quantities except 
that transportation charges may be prepaid or allowed by the vendor." 

Amend section 5, tentative bill No. 2, by inserting after the word "act," in 
line 14, the words " except as herelh otherwise expressly provided." So that as 
amended the said section 5 shall read: 

" Sec. 5. That nothing contained in this act except as herein otherwise ex- 
pressly provided, shall be taken or held to limit or in any way curtail the mean- 
ing and effect of the provisions of the act approved July second, eighteen hun- 
dred and ninety, entitled *An act to protect trade and commerce against unlaw- 
ful restraints and monopolies.* ** 

Frank W. Whitcher. 

Boston, Mass., March 2, 1914. 



PoBT Blakely, Wash., March 1%, 1914. 
Hon. H. D. Clayton, 

Chairma/n Judiciary Committee^ 

House of Representatives, Washington, D. 0. 
My Dear Sir : In asking that a distinction, if necessary, be made in the ap- 
plication of the amendments to the Sherman Act to export and domestic com- 
merce, my statements are based on the following reasons : 

First. That any law, and especially a regulatory one, must be warranted by 
moral or legal obligations to those for whom the laws are enacted. 



Digitized by 



Google 



Se<^nd. Tbat tbfi laws covering tbe reBtir^iiitfii of tra#e in all civiUzed nations 
are specially qua^fied^ all^win^ reasionaUe restraint and tbe securing oif rea- 
sonable profits. 

Third. That it is not inunoral or disbxmesty, nor sliouldi it be illegal to oon* 
duct commercia.1 transactions in tbose countries under tbe conditions aod in 
conformity with the laws of those countries. 

Fourth. When we endeavor to compete for the commerce of the world, we are 
entitled to and must compete under the laws and customs of other nations. If 
we are deprived of the fair freedom allowed our foreign competitors, we will 
either have no foreign trade, or that we do have will be so unprofitable as to 
be valueless. 

I purpose, to confine myself in this statement to our own trade, with which I 
am at least most familiar. Our export shipments of lumber have doubled in 
the past 10 years, and still, with the exception of the years of 1906 and 1907, 
due to the San Francisco and Valparaiso disasters, and about a year from 
the middle of 1912 to July, 1913, due to purchases ahead of the abnormal ad- 
vances in ocean freights, we have not been able to secure even a fair cost 
for our commodities. It can be proven that, except when causes arise similar 
to those stated, which are entirely beyond our control, the result of unchecked 
competition with normal supply aijid dem'and simply means commercial cana- 
balism. I make this assertion with entire confidence, as it can be verified by 
the most superficial investigation. 

Within a year the prices have declined $4 per thousand in the f. o. b. value 
and about $6 in freight rates. We could and should have retained a fair 
portion of this reduction, which represents nearly the entire value of the 
f. o. b. prices we are receiving now. Such violent fi.uctuations occurring so 
frequently create an unhealthy condition for the manufacturer and his em- 
ployees, and is unwelcome to the purchasers, as it converts an ordinary whole- 
some business into one of wild speculation. The present export prices will 
not net the average export manufacturer $1 per thousand above the actual 
cost of the labor for the production and manufacture of the timber into lumber. 
Many of the manufacturers have carried this timber with the risk of fire and 
cost of taxation, as we have, for a great many years. The Forestry Department 
will estimate the value of all standing timber reasonably adjacent to the mar- 
ket at not less than $3 per thousand. 

After investing large sums in railways, logging equipments, and manufac- 
turing plants we are absolutely giving away to our foreign purchasers a 
natural resource that can never be replaced. The loss incurred to the States 
in which this resource lies and the labor and capital invested is unconscionably 
large and this devastation should not be continued. If we should charge. 
Fay, 6 per cent interest on our necessary investment we would have a standing 
loss on our books without any consideration of the waste of the raw na^erial. 

It is impossible for any mill or group of mills (under the proposed amend- 
ments it would be Illegal) to maintain competent representatives in the foreign 
markets to enable us to secure our fair portion of the trade, as w9 would 
bear the burdens of expense and other manufacturers would take the order* 
at some concession in price if necessary. The only means we have of knowing 
the price and competition in the foreign markets is through the advices of 
the purchasers, and that is not a very dependable source of information you 
may be sure. As an illustration, within the past month two steamer cargoea 
aggregating about 8,000,000 feet have been sold in Buenos Aires at at least 
$4 per thousand less than essential to meet any but the competition of the 
manufacturers on this coast. This not only demoralizes our trade, but has 
an equal effect on competitive lumber shipped from the Southern States to 
the same markets. 

During the past few years export firms, having no interest whatever in 
manufacturers' investments and returns (any more than the members of 
the board of trade in Chicago in the farmers' costs), have been gradually 
assuming control of the markets until now they are making sales in all foreign 
ports for shipments next fall and spring and at the ruinously low prices pre- 
vailing to-day. So long as they are competent to fill these shipments, the 
manufacturers are unable to sell, as the buyers will not duplicate their pur- 
chases, and we are debarred by these distant speculative sales from practically 
any participation in determining the prices or conditions of sale of our own 
commodities. These exporters are quite as well satisfied to sell at our actual 
cost so long as they make a margin, and in fact they are compelled to make 
as low prices as they dare to by the competition among themselves. The 
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whole course and conduct of our export business has grown into an unnatural " 
And unprofitable condition. Instead of tleing our hands so we can not even 
help ourselves, we should not only be permitted but ^icouraged to put our 
business into normal, wholesome, healthy condition, equipped to meet our 
competitors with fairness and freedom of means, securing not only our fair 
share of the world's commerce, but a reasonable price for our natural re- 
sources. More than that we can not secure and hold our own in the world's 
markets. 

The 1st of December we closed our own plant the first time voluntarily 
for over 50 years, to avoid the alternative of accepting practically nothing for 
the timber we have carried and paid taxes on during that time. 

Nearly a thousand men were thrown out of employment and many 'other mills 
have or will have to adopt the same course. We have just resumed opera- 
tions temporarily to avoid loss by deterioration and overhead charges greater 
than the loss in operating, even at a reduction in wages. In urging this con- 
sideration we are not only prompted by the necessity of the employers, but 
equally If not more so, of the employees. Our industry is quite the largest on 
this coast and the Northwest is practically dependent upon it F^om my inti- 
mate knowledge of prevailing and prospective conditions, I urge you with all 
the power at my comamnd to assist in preventing the great business mortality 
that is otherwise inevitable. 

It is not detrimental to any American citizen, but in every way baieficial to 
them, and it is a crime to prevent us from doing that which we have an honest 
right to do. The best authorities positively assert that this would not in any 
sense contravene our treaties and any amendment accomplishing this can and 
should give no more offense to other nations than that we should question the 
fairness of the decision of the English court of July 25, 1913, copy of which I 
attach, or the payment of subsidies by other nations to build up and encourage 
their foreign commerce. 

I am addressing this letter as the representative and under the frank of ^11 
the manufacturers of this coast. 
Yours, most respectfully, 

D. E. Skinnebj President, 

An English Decision Important to the World's Business. 

On the 25th of July, 1913, the lords of the judl6ial committee of the privy 
council of England returned a decision relative to the Australian industries 
preservation act, 1906, and two amending acts. No. 5 of 1908, and No. 29 of 
1909. This was an appeal from an order from the High CJourt of Australia in 
its appellate jurisdiction reversing a decision of Mr. Justice Isaacs, dated 
December* 22, 1911. The case was that of the attorney general of the Common- 
wealth of Australia versus the Adelaide Steamship Co. (Ltd.). 

As Stated by Lord Parker, of Waddington, in giving reasons for the report 
^*the act of 1906 (in Australia) was a hew departure in legislation anil its 
true construction may be a matter of far-reaching economic Importance. Their 
lordships piropose to consider its provisions with some particularity." 

The report then refers at some length to the law as It existed prior to and at 
the passing of the act In relation to monopolies and contracts in restraint of 
trade. The report discusses the right of the individual under common law. 

It then discusses monopolies and their Interference with the common right 
of freedom of trade. It then takes up for discussion the question of contracts 
in restraint of trade. 

THE case involved. 

The case Involved was briefly as follows: Certain collieries in New South 
Wales had " vend agreements " relative to prices, and these agreements at the 
same time controlled wages. Here we quote from the report direct: 

" For the last 40 years wages In the Newcastle coal field have, by agreement 
between the colliery proprietors and the workmen, varied with the selling 
price of coal. There is an assumed minimum price paid per ton for the best 
coal f. o. b. at Newcastle corresponding with an assumed minimum hewing 
rate. The probable price f. o. b. at Newcastle is declared for each year in 
advance by agreement between the colliery proprietors and workmen, and for 
every Is. by which the declared price exceeds the minimum price the mini- 
mum hewing rate is increased by 4d. and the wages of certain other workmen 
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by sums amounting to 2id., so that out of every shilling advance in price 6)d., in 
all goes to the workmen. It is not the practice to vary the declared price by 
fractions of Is. This method of determining wages appears to their lordships 
to be eminently reasonable and well calculated to prevent labor troubles." 

THE New agbeement. 

In the early years of the present century a new near-by coal field was opened 
which as a result of the control of steamers and the determination to sell the 
output resulted in a ruinous underselling, which in turn affected old and new 
collieries alike and the wage earners. Under these circumstances a meeting of 
colliery proprietors took place on the 5th day of January, 1906, and an asso- 
ciation was formed to raise and maintain the price of coal. Lengthy negotia- 
tions followed and a vend agreement was prepared and assented to in 
April, 1906. 

Quotations from the report follow : 

"Their lordships therefore propose to consider whether an unlawful inten* 
tion, i. e., an intention to restrain trade to the detriment of the public, can be 
gathered from these agreements considered separately or as part of a general 
scheme, it being admitted that each agreement constitutes a contract or com- 
bination in restraint of trade. 

"The unlawful intention alleged is, so far as the vend agreement is con- 
cerned, in substance an intention to injure the public (1) by raising the price 
of coal, and (2) by annihilating competition in the Newcastle coal trade. 
There can be no doubt Xhat the vend agreement was intended to preclude 
competition in the sense of underselling among its members, and by this means 
to raise and maintain the price of coal won from the Newcastle and Maitland 
coal fields. Ceteris paribus low prices are of advantage to the consuming 
public, and th^r lordships will assume that in default of anything to indicate 
that the prevailing prices were too low to afford the colliery proprietors a 
reasonable profit, having regard to the capital embarked and the risk involved 
in their trade, a combination to raise prices would, from the standpoint of 
public interest, require some Justification. It can never, in their lordships* 
opinion, be of real b^iefit to the consumers of coal that colliery proprietors 
should carry on their business at a loss, or that any profit they make should 
depend on the miners* wages being reduced to a minimum. Where these con- 
ditions prevail the less remunerative collieries will be closed down, there will 
be great loss of capital, miners will be thrown out of employment, less coal 
will be produced, and prices will consequently rise until it becomes possible 
to reopen the closed collieries or open other seams. 

" The consumers of coal will lose in the long run if the colliery proprietors 
do not make fair profits or the miners do not receive fair wages. There is in 
this respect a solidarity of interest between all members of the public. The 
Crown, therefore, can not, in their lordships' opinion, rely on the mere inten- 
tion to raise prices as proving an intention to injure the public. To prove an 
intention to injure the public by raising prices the intention to charge excessive 
or uhreaisonable prices must be apparent. Not only can no trace be found in 
the vend agreement of an intention to raise the price of coal to an unreason- 
able extent, but such an intention is highly improbable, for it was not in the 
interest of the vend to charge unreasonable prices. 

"In their lordships* opinion the decision appealed against was right, first, 
because so far as the Crown relied upon section 4a and section 7 of the act, 
there was no evidence (at any rate, no satisfactory evidence) of any sinister 
intention on the part of either colliery proprietors or shipping companies; and 
secondly, because so far as the Crown relied on section 10, there was no evidence 
(at any rate no sufficient evidence) of injury to the public.** 



Boston, Mass., March U, 1914. 
Chairman House Judiciary Committee, 

Washington^ Z). 0. 
Dear Sir : Understanding you committee has been taking testimony with ref- 
erence to the possible repeal of certain features of present antitrust statutes, 
we are taking the liberty to address you upon a phase of the subject which is 
of considerable personal interest. 
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We refer to the present interpretation of tbe Slierman aiititnwt law. which, 
as we understand it, makes it illegal for any manufacture to stipulate the 
prices at which his product shall be market^ By a Supreme Court deqlaion, 
the manufacturer can not now say to his purchaser, " You shall i^ot offer my 
goods for sale at better than a certain price." We believe this is unfair to the 
manufacturer in many instances; but, considering now wherein both manufac- 
turer and jobber are affected by this decision of the proper interpretation to 
the law, we cite to you a specific case where there is much dissatisfacUoo, The 
American Pulley Co., of Philadelphia, Pa., a manufacturing concern making 
steel pressed pulleys after patents secured from one Peter Corscaden, formerly 
(before the decision referred to) incorporated in their agents' contracts the 
following clause: 

" The party of the second part further covenants and agrees that it wiU not 
quote or sell 'American* pulleys to consumers at a greater discount from the 
American Pulley Co. price list than that fixed by the American Pulley Co. from 
time to time, directly or indirectly, and that it will not allow a greater cash 
discount than 2 per cent from the prices for which * American' pulleys are 
sold by it." 

This contract had to be signed by the purchaser who intended to resell, 
before the American Pulley Co. would make him a selling agent ; and the prac- 
tice or custom made for a uniform price to the user or consumer, so-called in 
the contract, of this particular pulley. A further clause, as below, made it 
obligatory for the agent to exact from the reselling jobber a similar agreement, 
copy of which we number 2. 

•' To 

** hereby agree that will not sell any of the steel pulleys nmde 

by the American Pulley Co., and covered by the patents owned by sai* com- 
pany, to any one at a greater discount than that fixed by the said American 

Pulley Co. and confirmed by as the (Hccount to consumers on the price 

list of pulley company until are authorized by said American Pulley C>>. 

or by said to change the prices; and this agreement shall be binding, 

whether the quantity of pulleys sold is great or small. will not allow 

a discount g|*eater than 2 per cent for cash in 10 days from date of invoices, 
or in any other way, directly or intdbrectly, in effect sell below established 
prices fixed as aforesaid. 

"And hereby agcee that wiU not sell any of said pi^leys for 

export from the United States, but will refer aU inqniTies for said pulleys for 
export, or for steel pulleys of li^lish or millimete bores^ to said Americaii 
Pulley Co. 



A furth^ clause, as below, fixed the price the agent could si^l the jobber, 
thereby giving him a proflt. 

" The party of the second jmrt further covenants and a^ees tjhat it; will sell 
'American ' pulleys to reputable dealers (which term does not include cansumer^ 
or manufacturers who buy pulleys to use with machines made by the^i) at Qf* 
teen per cent (15 per cent) advance on prices paid said parly of the first part, 
plus the freight from Philadelphia to Bosto;^, Mass., under written agreementi^ 
identical in all respects to the form which is hereto annexed and, made part of 
this agreement." 

Therefore the user of pulleys could buy either from the stock-car ry^Wg *gent 
or from the jobber and always at the same price. Both jobber and agent were 
assured of a profit, but the point you may be particularly interested in is th^t 
the jobber was certain of realizing a certain gain. He knew always that his 
price could not be bettered, and he was consequently reasonably sure oil wak- 
ing the sale. 

Since the Supreme Court's decision the stock-carrying agents have been re- 
leased from their contracts, and in many instances have now gone over the 
jobber's head and quoted and sold his "consumer" trade at the same prices 
they previously sold him. He is therefore eliminated now,, as he can not buy 
at better prices than can the user. His business is therefore in a fair way to 
be wiped out; the agents are no better off, since they now sell the user at the 
same prices they formerly sold the jobber, and also have had to change their 
prices on their own former " consumer " customers to the lower level. 

The practice must be objectionable to the manufacturers as well, as it is to 
their advantage to keep jobbers satisfied. When they become otherwise, the 
natural impulse is to take up a competitive pulley and offer It against the 
•'American " pulley, all to the detriment of the American Pulley Co. 
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Legislation which prohibits any agreement as to price between manufactureri^< 
agents, or jobbers of similar materials is eminently proper; that which pro- 
hibits an agreement between a manufacturer and his agents is not; it is driv- 
ing one class (the jobber) out of business, and is unfair and beyond the spirit 
of the law, to my mind. 

There should be nothing savoring of restraint in trade; there is nothing of 
such description in the legal permissibility 'of one manufacturer to fix and to 
do all he can to maintain any price he may see fit to make for his agents. 

We are arguing simply in the case of an article manufactured under patent 
and going into or assisting in the manufacture of some other article, not some 
of the necessities of life, so called. 

The conditions at present surely mean for the ultimate passing of the jobber, 
Is this desirable? Is it in keeping with his constitutional rights, if we go to 
that limit? Does it not mean that he is deprived, or will be, of the chance to 
make a living in the vocation he has followed all his life? 

We believe the law as at present interpreted by the Supreme Court is wrong, 
and respectfully ask your committee to consider the advisability of reporting 
favorably some legislation which will permit the class of manufacturers above 
referred to to govern their agents* selling prices. 

We ask for this consideration in a spirit of absolute fairness ; the agent is at 
present neither benefited or handicapi)ed ; the jobber is. Legislation can be 
passed which neither helps or hinders the agent, yet gives the jobber a chance 
to live. 

We are not jobbers ourselves, but are manufacturers, and, in the case re- 
ferred to, agents of the American Pulley Ck)., so are asking for nothing which 
particularly benefits us personally. We are interested in seeing fairness shown 
to the middleman, and hope your committee can consistently report favorably 
some such legislation as we suggest. 
Yours, respectfully. 

Falls Rivet & Machinery Co., 
-^ V. R. MacBain, Manager. 



Lancaster, Pa., March 19, 1914. 
Hon. Henby D. Clayton, 

Chairman Committee on the Judiciary, 

House of Representatives, Washington, D. 0. 

My Dear Sir: On February 19 I appeared before your committee, with the 
counser of the Hamilton Watch Co., Mr. Charles L. Miller, for the purpose of 
making a statement based on our experience and favoring the price-maintenance 
plan of merchandising. Our statement appears in the record on trust legisla- 
tion, serial 7, part 19. 

On March 6 Mr. Charles A. Keene and Mr. Adolph H. Rosenfeld, of New 
York, appeared before your committee to oppose the price-maintenance plan of 
merchandising. Their statement is in the record on trust legislation, serial 7, 
part 25. 

There is one particular point in Mr. Keene' s testimony which I would take 
strong exception to, and I am writing you to ask permission to insert in the 
record a denial of the charges made by Mr. Keene with regard to our method 
of doing business and a statement of the true facts of this particular phase of 
the case. Our statement is as follows: 

On page 1145 of the record on trust legislation, hearings before the Judiciary 
Committee, serial 7, part 25, Mr. McCoy mentions that "Mr. Miller, president 
of the Hamilton Watch Co., testified he had been able to control the jobbers' and 
retailers* selling prices up to the present time," to which Mr. Keene replied : 

"Well, I will tell you how that was done. They make arrangements with 
the manager of a railroad to put a time system on that road and they appoint 
inspectors, and so on, to inspect the men's watches and see that they have 
proper watches; and they advertise the well-known engineers and put their 
pictures in the magazines and talk nice to them, and they manage to make a 
demand on the railroads for that Hamilton watch. They sell no cheap watches. 
I understand they claim to sell about 50 per cent or 55 per cent of the high- 
grade watches used on railroads." 

Taking this reply part by part : 

First. Approximately 225,000 miles of railroad in the United States are under 
ofllcial time-inspection system, embracing a great number of steam and electric . 
railroads, and of all these roads we deny ever having made any arrangements 
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With the manager of a railroad to put a time system on that road, all such 
sgrstems having been placed there entirely without any arrangements on our 
paiTt with the managers or high officials of the railroad. 

Second. We disclaim absolutely the fact that we ever appointed any inspec- 
tors. Such action would be impossible, as it is a well-known fa<?t and merely 
a part of railroad regulations, that the chief time inspector is always selected 
and appointed by the railroad officials, himself becomes an official of the rail- 
road, and appoints his subinspectors at various railroad division points. 

Third. The statement about our advertising the well-known engineers and 
putting their pictures in the magazines is quite correct, but we wish to em- 
phasize in this connection that the use of these pictures has come after the sale 
of the watches; in other words, we have never given a watch to any railroad 
man or any other man in order to make use of his picture and testimonial In 
our advertising- We have been advertising nationally only about three years, 
and before starting this campaign of advertising we ascertained the number 
of Hamilton watches in use by railroad men on the railroads of the United 
States having official time inspection. Having obtained this information, we 
merely used it as evidence tJiat of all the railroad men coming under official 
time inspection in the United States, who by the nature of their occupation 
had to depend implicitly on the accuracy of their watch, 56 per cent of these 
had selected the Hamilton watch. 

Fourth. I would particularly call the attention of your honorable conunlttee 
to the fact that the railroad does not specify any one particular watch, but sets 
as a minimum standard certain grades of 9 or 10 different makes of watches, 
and the railroad employee is privileged to buy absolutely whatever make of 
watch he cares to purchase, the only requirement being that it must meet the 
standard as designated by the chief inspector. 

Thanking you for your consideration of the above, I remain, 
Respectfully, yours, 

Ghables F. Milleb, 
President Hamilton Watch Go, 

Judiciary Committee, House of Representatives. 

Gentlemen: Re bill amending Sherman Act: In presenting this protest we 
are fully convinced that a serious injury will be done to the manufacturing 
business of our country if the prohibition of interlocking directorates is made 
a feature of the bill. We believe, in such an event, progress and enterprise in 
business will be throttled and no commensurate advantage for the Injury done. 
We, believe that in presenting our argument to you we can do no better than 
state the concrete facts of our business experiences as manufacturers and indi- 
cate to you the wrong and injury that the passing of this bill in this form would 
be to our industries, and our experiences will be no different than that of 
numerous other manufacturing enterprises which develop similar conditions In 
the extension of business. 

The writer Is a wall-paper manufacturer, a director and president in two 
manufacturing companies — Imperial Wall Paper Co., Glens Falls, N. Y., and 
the William Campbell Wall Paper Co., Hackensack, N. J. The Imperial Co. 
has a capital of $500,000, of which $350,000 Is Issued. The Campbell Co. has a 
capital of $300,000, all Issued. 

The manufacture of wall paper represents one of the smaller Industries of 
our country, where some 35 factories produce annually about 300,000,000 rolls 
(8 yards to the roll) of manufactured product of a total estimated manufacturing 
value from ten to twelve million dollars. It may be safely stated that there is 
no other line of manufacture where the first cost is as great as in this Industry. 
It Is an annual product, a new line brought out each year, four months of the 
year occupied In sampling, and If the manufacturer Is fortunate enough to 
obtain a full output he will occupy seven and a half months manufacturing, 
which will allow him two weeks to close down his plant for repairs. Our 
Industry has never been favored with a tariff protection higher than 25 per 
cent, so there Is no comparative printed product that has a lower tariff pro- 
tection. There is no other country In the world making and marketing wall 
paper on as close a productive basis as the manufacturers and dealers of the 
United States, and there Is no country In the world where Its use Is so general ; 
no cottage so humble which may not afford the use of this decorative com- 
modity. 

Furthermore, the American wall-paper manufacturers pay their skilled labor- 
ers from two to three and In some Instances four times the weekly wage paid 
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l)y their European competitors. The minimum wage paid a wall-paper printer 
in the United States is $24 per week to run what Is called an 8-color machine, 
and up to $27 per week for the operation of a 12-color machine. The minimum 
wage paid a color mixer is $27 per week, and many of the more skilled earn 
$28, $30, and even some as high as $35 per week, and all with a guaranty of 50 
weeks* employment. 

The wall-paper trade is not in a healthy or vigorous condition to-day owing 
to the keen competitive conditions developed both from manufacturing and dis- 
tributing standpoints. In the decade 1900-1910 there were as many manufac- 
turers driven out of business either through bankruptcy, liquidation, or reor- 
ganization as there are in existence to-day. 

At the outset these statements may appear to be extraneous to the matter 
under consideration, but I wish to impress this fact, that small business can 
not stand being further fettered by the enactment of legislation that will further 
throttle or hinder its progress, as will surely be the case if this Government 
will pass this bill in its present suggested form, the prohbiition of all inter- 
locking directorates. 

The Imperial Wall Paper Co. was organized in 1901. The William Campbell 
Wall Paper Co. was a reorganization in 1903 of the William Campbell Co., one of 
the oldest wall-paper manufacturing concerns in the country, originally organized 
in 1865. In the year 1908, following the panic of 1907, it was again on the 
financial rocks. The heads of our organization — that is, the Imperial Co. — two 
of whom were formerly representative associates of the William Campbell Co., 
purchased a controlling interest in the plant and saved the concern from cer- 
tain bankruptcy. A thorough reorganization was effected. The young men 
who had made good in the Imperial Co., coupled with certain associates of the 
Campbell Co., were made part of the reorganization, and with the guiding 
influence of the stronger company, a rehabilitation of the Compbell Co. is being 
effected. 

Now, then. If this Interlocking directorate bill goes through in its present ' 
form we are not in a position to let go of this Campbell Co. without sustaining 
a severe loss, which I assure you none of us can afford, and a great injury 
will possibly be done to the young associates who have staked their all in this 
enterprise. We would be forced to either liquidate, to use dummy directors, 
or consolidate. A consolidation scheme would be impracticable, and even if 
feasible it would be approaching a business method which the country does 
not desire to countenance, which would mean combination which we ourselves 
do not desire as it is inimical to wall-paper success. 

The wall-paper business is peculiar from this standpoint, its prosperity and 
success is better assured by the individuality of its manufacture. Its produc- 
tion is a development of ideas, and no two plants could successfully manu- 
facture the same patterns, same designs, same ideas. Each plant, therefore, 
to be successful must develop its own idea of pattern and design. Competitive 
dealers do not desire to handle the same line of wall paper; that is, the same 
patterns and designs. Hence, there is a limit to the productive sale of any 
individual plant. Our two companies, therefore, are practically just as com- 
petitive with each other as if owned by separate individuals. The advantage 
is in an economy of production, supplies, financing, etc. 

One further argument growing out of our experience : We have a distributing 
branch in Chicago, which we call the " Imperial-Campbell branch," to enable 
us to distribute our wall-paper product west of Chicago to the retail trade. 
Heretofore the western distribution was practically entirely in the hands of 
the jobber or middle man, who alone occupied a position to purchase the product 
In carload quantities. We established this distributing branch to enable us 
to reach the retail trade ourselves. After operating this branch for a year, 
we found that we had no legal standing in the State to do business and we 
were of necessity obliged to incorporate. We have taken in the organization 
there two more of our representative young men and are developing a successful 
distributing industry there. Pass this interlocking directorate bill and we are 
illegally organized with our present officers. The State of Illinois requires 
us to be incorporated or we have no business protection there. Your inter- 
locking directorate bill will tell us that we can not legally carry on this busi- 
ness if so organized; a dilemma which should be prevented, not created. 
Respectfully submitted. 

George Tait, 
President Wm. Campbell Wall Paper Co., Hackensackj N. /., 

President Imperial Wall Paper Co., Glens Falls, N. Y, 
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Newakk, N. J., March 20, 1914, 
Hon. William Hughes, # 

United States Seriate, Washington^ D, C. 

Deab Sib : We are very much surprised to note in the makeup of two of the 
tentative bills introduced by the Hon. Mr. Clayton and now receiving a hearing 
before the Committee on the Judiciary, th it they contain measures which we 
believe would seriously interfere withour present method of doing business, 
and about which we have never heard the first word of complaint. We can 
see no legitimate cause for objection by anyone to the way we conduct our 
business. We refer particularly to the manner in which we makes sales and 
dispose of our product. We herewith give you a brief outline of the way we 
market our goods, and would ask your advice as to whether it is the intent 
of your committee or the administration to prevent us from doing business in 
the manner described below. If this is their intention, it would seem to us 
that it will be bound to cause a great disturbance and increased expense to us 
in the marketing of our goods, perhaps compelling us to establish and maintain 
our own ofilces and direct representatives in various parts of the world, whicli 
it would be apparent to almost anyone, would be a procedure which would be 
vastly more expensive than our present method of selling. 

To briefly explain our present method, would say, in various prominent 
cities scattered throughout the world we select certain representative business 
bouses who are willing to act as our exclusive representatives for a certain 
specified territory. In times past they have voluntarily come to us and stated 
that they would agree not to offer for sale any similar machine to ours without 
first obtaining our consent. We have a form of agreement under which they 
work, as per copy inclosed. 

On one line of machines which we make we permit the agent to sell a similar 
line of another make, but of a much cheaper grade, the machines which we 
make being of a high-priced class. 

. The necessity for this exclusive agency condition became apparent to us 
about 10 years or more ago. At that time it was not our custom to have 
exclusive agents, but rather to accept an order from any agent. We found, 
however, that this general-agency proposition was one which was very ineffi- 
cient to us, so far as getting orders was concerned, and resolved itself into a 
condition where the agent would sell the machine which would bring him the 
most commission, regardless of whose make it was, and that, all in all, selling 
machine tools in this way became a matter of juggling prices, in which the 
merits of the tool were entirely lost sight of, or at least given very little 
consideration. In addition to this we found that with the advance of time 
and the intensive selling organization methods of some of our competitors 
whose business was much larger than ours, which warranted their maintaining 
direct representatives and showrooms in the various cities, our policy of accept- 
ing orders from any and every dealer was very unsatisfactory from the stand- 
point that we could not rely on the amount of trade or business which we 
require to keep our works busy. We require to work ahead on stock, and 
carry a certain amount of finished stock the year round. We, however, depend 
on shipping a certain amount as It becomes finished, and this means that we 
must, in the absence of having sufficient business to warrant maintaining our 
representatives in different parts of the country, have Instead certain live and 
loyal representatives who willingly volunteer to represent us exclusively in our 
line of manufacture, and to that end they engage and train traveling salesmen 
to become thoroughly familiar and conversant with our machines, and some- 
times they become sufficiently skilled to the extent of being able to operate our 
machines In a customer's factory. This training is expensive to our agents; 
they, however, are willing to do it for the sake of representing us the same as 
they similarly represent a dozen or more other manufacturers making another 
line of machinery, but the selling method in principle is the same as we have 
explained in our case. 

This practice has become quite a custom among a great number of very 
reliable manufacturers, which we feel is the most equitable and satisfactory 
all around of any method which we have ever heard of. 

The good result obtained from the exclusive agency feature is that the 
agent feels that in the exclusive territory assigned to him it is their own, and 
for whatever business or prestige they can create within their territory, 
which either at the moment or at some future time will bring them orders, 
whether the orders come to them direct or through another agent, they will 
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receive the benefit of same and thus be compensated for the efforts put forth 
in that exclusive territory. 

You will note that in the agreement we have a clause to the effect that 
where .one agent ships into the territory of another agent he credits the agent 
into whose territory the shipment is made with full commission. All of our 
agents willingly agree to do this. In reality these so-called agencies have 
become our personal representatives, and whatever statements they make to 
a customer regarding our machine we feel obliged to live up to. In order for 
them to thus represent us they visit our factory from time to time, to keep in- 
formed on what we are making and how it is made, and we in turn visit their 
places and call upon the trade with them. In this way a very close and inti- 
mate personal acquaintanceship has come to exist. All that we have stated 
thus far applies equally with reference to Europe. It has come to be that we 
are closely interested in our agents' business, and our agents are equally so in 
our business. This mutuality extends to their salesmen, who, when they ap- 
proach a customer, talk, so to say, as representing one master and not two or 
three or half a dozen, as the case may be, serving best the one from whom 
they are making the most commission. In all of our experience we have never 
found a more just or equitable method of disposing of our product, which pro- 
moted and maintained a spirit of loyalty mutually satisfactory to both parties, 
as the plan we have outlined. 

You will also note, from the blank form of agreement submitted, that we 
reserve for ourselves the right to deal with a customer direct should a cus- 
tomer not wish to deal with the agent Our agents agree between themselves 
what credit they should allow should another agent, by mistake or through the 
condition of the geographical location of a certain manufacturer happening 
to be in another agent's territory from that in which the home office or pur- 
chasing agent's office would be, where the order might be placed. 

We quite frequently have agents who are competing agents to our representa- 
tives treat with our own representatives and order our machines; in the case 
of a customer who wishes to place an order for one of our machines with an 
agent not our own, and so to say not with us direct, but wishing to place the 
order through some dealer with whom he is on more intimate terms, possibly, 
than with our own representative. We make this explanation for the reason 
that we can not see how, according to the plan with which we are working, 
there is the least semblance of restriction or monopoly as to trade or com- 
merce, or as to how there is any semblance of the maintenance of prices 
injurious to the buyer. If a certain customer wishes one of our machines, and 
does not wish to treat with our representative, he can buy direct from us, or 
through another agent; and then, too, there are from six to a dozen manu- 
facturers making the same line of goods which we do, and it is certainly very 
true, which we regret to state we sometimes experience, that a customer places 
his order with one of our competitors, so that with all of our conditions we 
still have ample competition. 

The selling arrangement which we have we have thought in the last few 
years has proven itself to be one of the nicest and most pleasant conditions 
which we have ever been able to work out, a condition which was eminently 
satisfactory to us as a manufacturer, to our representative as the dealer, and 
to the customer as a purchaser, for by this system our representatives gradually 
accumulate a corps of trained workers who advocate only the several manu- 
facturers which they exclusively represent. In this way they become expert 
themselves, which quite naturally proves more satisfactory to the manufac- 
turer, the customer, and the house they represent. 

As we take it, the bill, as drawn at present, will entirely upset all of this, 
which, if true, we feel that if the proposed bills are passed, would oblige us 
to virtually alter our selling arrangement, and we do not at the present 
moment know just how. It seems almost as though we would be obliged, as 
mentioned in the fore part of this letter, to resort to the expense of maintain- 
ing our own individual representatives around the country, which would be 
expensive for the small volume of business from some sections, as a representa- 
tive does not always receive a steady volume of inquiries or orders, and yet 
to get his share of orders in his territory is required to travel from place to 
place to see one customer after another. 

Or we might have to give up all of our agency arrangements and simply 
solicit orders direct. This would also be a very expensive method, as the 
average buyer nowadays wishes to see a personal representative, and imagine 
what that would mean in attempting to cover a country such as ours. 
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For the above reasous we can not see that our plan is in the least monoiK>- 
listic, and trust that our fears will not be realized, and that the Judiciary 
Committee will be able to follow some plan which would permit us to continue 
to market our goods as we do. 

We have gone into this at some length, but trust that you will be able to 
read this at your leisure, sufficiently so to thoroughly familiarize yourself 
with our condition and situation better than a personal talk, but we are 
willing, and we know that a great many of our friends in a similar line 
would be willing to personally present the same. 

We would appreciate any suggestions or advice which you may be able to 
offer under the circuni stances. 
Yours, very truly, 

Gould & Ebebhabdt, 
Fred L. Ebebhabdt. 



AGBEEMENT. 



This agreement executed in duplicate and entered into this — day of 



nineteen hundred and fourteen, by and between Gould & Ebehardt, a corpora- 
tion of the State of New Jersey, party of the first part, hereinafter referred to 
as the manufacturer^ and of , party of the second part, herein- 
after referred to as the agent, \^itnesseth : 

That whereas the manufacturer is desirous of securing representation in the 
following territory for the sale of his shaping machines and automatic gear- 
cutting machines and attachments, it is agreed as follows by and between the 
parties hereto : 

1. Outline of territory: The agent is to have the exclusive right to sell the 
shaping machines and automatic gear-cutting and gear-hobbing machines and 
attachments, made by the manufacturer, in the following-named territory : 

2. Push sales: The agent will diligently and vigorously push the sale of the 
manufacturer's machines in the above-named territory. 

3. Competing machines : The agent agrees not to offer for sale any competing 
machine or machines without first obtaining the consent in writing of the 
manufacturer. 

4. Advertising material: The manufacturer is to supply free of cost to the 
agent, in reasonable quantities, such catalogues, circulars, electrotypes, and other 
advertising matter of like nature as the manufacturer may regularly issue. 

5. Stock machines: The agent agrees that he will purchase and carry in 
stock as samples at least two sizes of the shapers made by the manufacturer. 

6. Terms of payment: It is agreed that the terms of settlement for all ma- 
chines sold by the manufacturer to the agent are to be on a basis of 30 days* 
cash (excepting where cash discount is allowed) payment from date of invoice, 
which date is fixed by the date machine is ready for shipment. 

7. Exclusive sale: (a) During the life of this agreement manufacturer 
agrees that he will not sell in the territory above allotted to the agent as ex- 
clusive, and further agrees that he will refer to the agent all inquiries received 
from said exclusive territory. Should a customer positively refuse to deal 
with the agent, in such an event the manufacturer will be at liberty to handle 
the deal direct, and agrees to pay the agent one-half of his regular commission 
on the list price of any new machines so shipped. 

(&) The agent agrees to confine himself strictly to the territory as named In 
the foregoing and not to accept orders for the machines or attachments for same 
made by the manufacturer for shipment into territory other than his own, 
whether for railroads or anyone else, except with the written consent of the 
manufacturer or his authorized selling agent for such territory. 

(c) The manufacturer is hereby given the right to charge up to the account 
of the agent a sum equal to the regular commission on the agent's cost price 
of any new machine or machines or parts of machines that the agent ships into 
territory other than hereinbefore agreed to, or for any new machine or ma- 
chines (made by the manufacturer) reshipped into territory other than his own, 
and is hereby instructed to pay said amount to the agent into whose territory 
tiie machine or machines or parts of machines are installed, excepting where 
there is a written agreement to the contrary between the interested agents 
and a copy of said agreement has been filed with the manufacturer. 

(d) In case any new machine or machines made by the manufacturer be 
shipped or reshipped into the exclusive territory of the agent by the manu- 
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facturer or anyone else, then the manufacturer will collect from the offending 
party and pay over to the agent a sum equal to the regular commission on tiie 
agent's cost price on any new machine or machines so shipped. The manuftte- 
turer hereby assumes the payment of this amount sixty days after shipment 
of the machines. 

8. Change in price : To take effect at once u\h}u receipt of notice to that effect. 
Bona fide sales during the following ten days on quotations already out shall be 
entered at the old prices. Agent shall notify manufacturer promptly of such 
prospective sales. 

9. Prices and cancellation of unfilled stock orders: It is agreed that no fur- 
ther stock orders are to be accepted at the old prices after such notice. Unfilled 
stock orders are to be invoiced at the new prices. As soon as possible after 
change in prices the ag^it agrees to furnish the manufacturer a list of all 
unsold machines on stock orders. In the event that said change in price is a 
reduction, all unsold machines invoiced to the agent within six months prior 
to said notice shall be subject to said reduction in price. Should there be any 
advance in price the agent has the right to cancel any or all unfilled stock 
orders. It is agreed that the termination of this contract cancels all unsold 
and unfilled stock orders. 

10. The manufacturer shall have the right to limit the number of machines 
for which he will accept stock orders. 

11. Warranty: The manufacturer warrants that the machines he supplies 
will fulfill the conditions named in his literature and specifications and are 
adapted for the work for which the literature and specifications recommend 
them. 

1?. Workmanship and material: The workmanship and material of the ma- 
chines, if not as represented in the literature and specifications issued by the 
manufacturer, will be made good by the manufacturer, but no allowance will 
be made for any expense incurred in repairing or supplying any defective or 
misting parts, wnless on the written consent of the manufacturer. 

13. Termination ef agreement: This agreement shall continue in force tor 
one year from date, and thereafter until terminated by either party giving sixty 
4ay)if notice in writing. 

it is mutually agreed that should either of the parties hereunto become in- 
volved in receivership, bankruptcy, or insoivwicy proceedings this agreement 
nay be terminated at tl^e option of the other party. 

14. This agreement shall be binding on the successors or assigns of the parties 
hereunto. 

In witness wliereof said parties have hereunto set their hands and seals the 
day and year first above written. 

Gould & Eberhabdt. 
Per . Date, . 



March 23, 1914. 
Hon. Henry D. Clayton, 

Chairman Committee on the Judiciary, House of Representatives. 

V^AU Sir: Coaiformably to your request that I write you relative to it)ill 
No. 4, committee print, concerning " Holding companies," I do so. 

If the purpose of the bill is to deal with the effect of stockholding where it 
affects " competition," as distinguished from where it affects " trade." it seems 
necessary to me to define whnt is meant by the words " lessen competition." 
What do' they mean? They do not define a rule of law, for, of course, it is not 
tiie purpose of the bill to cover every limitation upon competition, since there 
are many limitations upon competition which are beneficial aod have been 
€rt recognized by the courts for centuries, and by Congress and the Statiee 
in legislation. ' 

The word " lessen," a« applied to " competition," would cover only ques- 
tions of fact ; and the eoarts In applying the act would only make a finding of 
faet, instead of formulating a rwle of law saying what the lessening of compe- 
tition referred to was. It is a rule of law only that can be a guide to busineai. 
Accordingly the word "lessen" should be defined; and I suggest that after 
the word " or," section 1, liaae 8, the word " unlawfully " should be inserted. 
This would tlien cover whatever Congress has heretofore enacted on the sub- 
ject or may hereafter enact on the same siAject, as well as s«ch rules aa the 
courts have heretofore formulated or may hereafter declare. In short, it would 
lay down a gwieral rule. In every case then coming before the courts the court 
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would have to declare the rule of law applicable to the facts, whereas without 
the insertion of the word " unlawfully " the court would merely find as a fact in 
each case whether or no competition was lessened without stating the rule of 
law in respect thereto. 

The word "unlawfully" should also be inserted after "or," in section 2, 
line 6 ; after " or," in section 5, line 4, and *' unlawful " after " the," section 
3, line 14. 

Does the word "competition" really, however, meet the purpose of the bill? 
It has many applications and suggests to my mind great uncertainty as to the 
exact intention of Congress. There are many phases of competition. It will 
certainly have to be construed by the courts. 

Perhaps, however, the purpose of the bill is to " prohibit unlawful restraint 
of trade or monoplies in interstate" trade, as the title reads and as is also 
referred to in section 6? If so, the words "eliminate or lessen competition" 
should be stricken out and the words " restrain trade " inserted. These words 
would make clear the intention of Congress, for they have a clear meaning in 
the law. They would cover all the cases broadly where the effect of stock- 
holding is to restrain trade unlawfully or in a manner harmful to the in- 
terests of the public. 

These ideas are written very hurriedly, but I hope I have made clear the 
changes which I think should be made. 
Faithfully, yours, 

Hbbbebt ' Noble. 



Chicago, III., March 26, 1914, 
Mr. Thad. B. Ragsdale, 

406 Fifth Street NW., Washington, D. 0. 
Deab Sib: I am sending you herewith a brief printed statement showing the 
growth of commissions in the several States as indicated by me in my previous 
testimony before the Judiciary Committee of the House. 

I also transmit herewith a suggestion for an exception to be incorporated in 
the interlocking directorate bill, exempting public utilities from the operation 
of the statute. My suggestion is as follows : 

" Provided, This act shall not apply to corporations engaged in the operation 
of public utilities other than conMnon carriers as defined in the act to r^ulate 
commerce approved February 4, 1887, and amendments thereof." 

In addition to the above, I inclose herewith a copy of the tentative bill No. 
4, by Mr. Clayton, with certain suggested amendments, which I have indicated 
in brackets and in italic. I have omitted from section 5 the following words 
in the second line, to wit ; " Engaged in interstate or foreign commerce." 
Very truly, yours, 

Bebnabd Flexneb. 



To Pbevent Unlawful Restbaint of Tbade ob Monopolies in Intebstate ob 

FOBEIGN COMMEBCE BY COBPOBATIONS THBOUGH THE DEVICE OF INTEBOOBPO- 

BATE Stockholding. 

Be it enacted hy the Senate and House of Representatives of the United 
States of America in Congress assembled: 

Section 1. That it shall be unlawful for one corporation engaged in inter- 
state or foreign commerce to acquire, directly or indirectly, the whole or any 
part of the stock or other share capital of another corporation engaged also in 
interstate or foreign commerce [except corporations engaged in the operation 
of public utilities other than common carriers as defined in the act to regulate 
commerce approved February 4, 1887, and amendments thereof 1 when the effect 
of such acquisition is to eliminate or lessen competition [in such interstate or 
foreign commercel between the corporation whose stock is so acquired and 
the corporation making the acquisition, or to create a monopoly of any line of 
trade in any area or community. 

Sec. 2. That it shall be unlawful for one corporation to acquire, directly or 
indirectly, the whole or any part of the stock or other share capital of two or 
more corporations engaged in interstate or foreign commerce [except corpora- 
tions engaged in the operation of public utilities other than common carriers 
as defined in the act to regulate commerce approved February 4*. 1887, and 
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'QTnefidmenta thereof} when the effect of such acquisition or the use of sucBt 
stock by the voting or granting proxies or otherwise is to eliminate or lessen 
competition lin such interstate or foreign commercel between such corpora- 
tions or any of them whose stock or other share capital is so acquired, or to 
create a monopoly of any line of trade in any section or community. 

Sec. 3. That this act shall not apply to corporations purchasing such stock 
solely for Investment and not using the same by voting or otherwise to bring 
about or in attempting to bring about the lessening of competition. 

Sec. 4. That every violation of this act shall constitute a misdemeanor pun- 
ishable by a fine of not exceeding $5,000 or imprisonment not exceeding on<i 
year, or both such fine and imprisonment, in the discretion of the court; and 
any individual who as officer or director of a corporation or otherwise, orders, 
takes action, or participates in carrying out any transaction herein forbidden 
shall be held and deemed guilty of misdemeanor under this section. 

Sec. 5. That nothing contained in this act shall prevent a corporation from 
causing the formation of subsidiary corporations for the actual carrying on of 
their lawful business or the natural and legitimate branches thereof or from 
owning or holding all or any part of stock of such subsidiary corporations when 
the effect of such formation is not to limit or lessen preexisting competition. 

Sec. 6. That nothing contained in this act shall be held to affect or impair 
any right heretofore legally acquired: Provided, That nothing in this section 
shall make legal stockholding relations between corporations when and under 
such circumstances such relations constitute violations of the act approved July 
2, 1890, entitled "An act to protect trade and commerce against unlawful re- 
straints and monopolies." 

History of CJommission Growth in the Several States. 

[Submitted to the Judiciary Committee of the House of Representatives of the United 
States of America by Bernard Flexner.] 

The present utility commissions of the various States are for the most part 
the outgrowth of the old railroad commissions. These commissions, weak in 
the beginning, were gradually strengthened. Scattered powers of control were 
first centralized, then extended from steam railroads to common carriers of 
various sorts, car companies, electric railways, street railways, and other utili- 
ties. In some cases the old commission was retained and its power amplified ; 
in others new commissions were created. It was very early the policy to put the 
control of railroads in the hands of State commissions. On the other hand such 
control as was exercised over the utilities was usually left in the hands of local 
bodies. It afterwards become the policy to take away the control of such 
bodies and place it in the hands of State commissions. 

The first railroad commissions appeared in New England. New Hampshire 
and Rhode Island each established a commission in 1844; Connecticut in 1853; 
and Vermont in 1855. New York's first commission was established the same 
year. A second commission was created in 1882, giving way to the present pub- 
lic service commissions in 1907. Maine established a commission in 1858; Ohio 
in 1867; and Massachusetts in 1869. All of these old commissions were weak 
as compared with later commissions. They had supervision over railroads but 
their duties were merely to collect information as to the condition of the roads, 
their manner of operation with reference to the observance of law by the car- 
rier and with reference to the safety and accommodation of the public. They 
were required to report to the governor or legislature, and, in case of violation 
of law, to the State official charged with its enforcement. None of these com- 
missions had any power over rates. 

In the seventies a number of the States became greatly interested in the 
Question of transportation, and through the granger organizations, which at 
that time had a large membership, took a determined stand for State and 
National regulation and control of transportation companies. 

One of the principles advanced by the grange was, ** that all corporations are 
subject to legislative control; that those created by Congress should be re- 
stricted and controlled by Congress; and that those under State laws should be 
subject to the control respectively of the States creating ; that such legislative 
control should be an express abrogation of the theory of the inalienable nature 
of chartered rights; and that it should be at nil times so used as to prevent 
moneyed corporations from becoming engines of oppression." 
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FollowlAg this agitation, a nmuber of the States began to pass grauger laws 
fixiug the maxuuum rates of transportation of freight and passengers. 

Paring the next 20 years 27 new railroad commissions were •eatablj.ahed, ,and 
of these all but 10 were strong commissions; that is, to say had ^wer to ^ 
i^ates; and of the 10 weak commissions 5 were afterwards given jiiir4s4iction 
OTer rates. 

Among the States establishing commissions during the period from 18T0 to 
1890 were: Minnesota and Illinois, 1871; Michigan, 1873; Wisconsin, 1874; 
Missouri, 1875; California, 1876; Virginia, 1877; Iowa and South Carolina, 
1878; Georgia, 1879; Kentucky, 1880; Alabama, 1881; Kansas and Tennessee, 
1883; Mississippi, 1884, Colorado, Dakota Territory, and Nebraska, 1885; 
Florida and Oregon, 1887 ; and North Dakota, 1889. 

The passage of maximum rate laws and the control of the commisaicms o^er 
railroad rates subject to such laws was the marked movement of the period 
from 1870 to 1890. 

During the period from 1890 to 1902 commissions were established in the 
following States: Arizona, North Carolina, and Texas, 1891; Florida and Ten- 
nessee, 1897; Lousiana, 1898; Arkansas, 1899; and Kansas, 1901. The first 
Tennessee commission had been abolished in 1884. 

The tendency of a railroad regulation during this period was to relinqaish 
control over rates by maximum-rate statutes and to substitute therefor complete 
Control by commissions. The marked tendency of the period was t^ Inorease 
the powers of the commissions in this respect. Another important tendency was 
to extend the control of the commissions over technical matters, such as con- 
struction, maintenance, and operation. The commissions now had not only 
the power to keep themselves Informed about these matters, but to require the 
failroads to comply with their orders in respect thereto. 

There was also during this period a t«idency to regulate the railroads through 
special public agencies, created in place of, or in addition to the commissions, 
Mdi as the MicO^gan Railroad and Street Crossing Board, the Kansas Charter 
Board, and " Court of Visitation," and the " North Carolina Corporation Com- 
mission " ; eight of these agencies were created during the period. This ac- 
counts for the abolition of some of the old commissions and the reestablishment 
of the Kansas Commission after the new body called the " Court of Visitation " 
had been declared illegal by the courts, as an attempt to combine legislative 
and Judicial powers in one body. This policy was afterwards abandoned in 
most States in favor of the single railroad commission. 

The important subjects considered by the railway commissioners in their 
annual meetings during this period were the problem of uniform reports of 
itatistics, uniform classification of freight, grade crossing, heating and Ughtiog 
of cars, safety devices, and uniform accounts. 

In 1905 railroad commission laws were passed in Indiana, Washington, and 
Wisconsin. The jurisdiction of the Washington commission extended to rail- 
roads and express companies ; that of the Indiana and Washington commissions 
to other common carriers and car companies. Street railways in cities were 
expressly exempted from the control of the commissions. In Indiana and 
Washington electric and interurban railways were also exempted. These laws 
gave the commissons full control over rates and service, and invested them 
with ample powers to enforce obedience to their orders. 

The period of development of the modem public service or public utility 
commissions may properly be said to have begun in 1907. In some States old 
railroad commissions were continued, and their jurisdiction extended to utilities 
other than those which may be classified under the head of common carriers; 
in others, new commissions were created and given names signifying their wider 
Jurisdiction. 

State control over utilities other than carriers, however, began long before 
1907. 

In 1885 Massachusetts established a board of gas commissioners. It was re- 
quired to make annual reports on the capitalization and financial condition of 
the companies and as to the quality of gas. The companies were forbidden to 
dig up the streets without permission of the commission. 

In 1887 the board of gas commissioners was constituted a board of gas aujd 
electric light commissioners. Companies were required to obtain a certificate 
of necessity and convenience before beginning operations. 

In 1888 the commission was given power to fix the price of gas furnished 
cities and towns on the application of the company and to investigate accid^ts. 

In 1894 the right of the commission to fix rates was extended to all electric 
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light and gas companies; stock and scrip dividends were forbidden, and the 
issue of stock and bonds by gas and electric companies was required to be 
approved by the commission. Telephone, telegraph, aqueduct, and water com- 
panies were forbidden to issue such securities without the approval of the 
commissioner of corporations. 

In 1896 the commission was given power to require the companies to remedy 
impaired capital on an application to issue securities. 

In 1905 New York State established a commission of gas and electricity. The 
commission was given general supervision of gas and electric corporations, the 
right to investigate the quality of gas, to fix the standard of illuminating power 
and purity of gas, to prescribe methods of accounting, to examine into the 
condition of the corporation's business, require the usual reports, summon wit- 
nesses, require the production of books, etc., to inspect meters, to approve fran- 
chises and the issue of stock and bonds, and to approve the transfer of fran- 
chises, and to fix minimum rates upon complaint and after notice and hearing. 

In 1903 a State corporation commission was established in Virginia witl> 
power to require all corporations chartered under the laws of the State to 
perform any duty imposed by law, including the furnishing of reports. 

Aside from the jurisdiction of the commissions mentioned, such control as 
existed over utilities, other than common carriers, was exerted by local legisla- 
tive bodies or special local commissions. 

In 1907 Wisconsin placed the public service of telephone, telegraph, heat^ 
light, water, and power companies under the jurisdiction of the railroad com- 
mission and charged it with the enforcement pf all laws relative to such sub- 
jects. 

During the same year New York State abolished its railroad and gas and 
electric commissions, conferring the powers of each upon the public service 
commissions, first and second districts. The jurisdiction of the commissioners 
extended first to railroads, street railroads, common carriers, and gas and electric 
corporations. The jurisdiction has since been extended to telegraph and tele- 
phone companies, baggage and transfer companies, steam corporations, and 
stockyards. 

During the same year Georgia extended the jurisdiction of its commission to- 
telephone and telegraph companies, street railways, gas and electric companies. 
Alabama also passed a new law including in the jurisdiction of the commission 
telegraph and telephone lines operating in more than one city or town, but ex- 
pressly exempting street and electric railways operating within the limits of a 
single city. Colorado, Montana, Nebraska, Nevada, and Pennsylvania also 
passed new commission laws during the same year, but did not extend jurisdic- 
tion beyond utilities which might fall within the general designation of common 
carriers or storage companies. Colorado expressly exempted street railways. 

Of the various commissions existing under the new laws at the end of 1907, 
the Wisconsin, New York, and Georgia wei-e all what might be termed modem 
commissions. The Wisconsin act, however, did not give the commission the 
control of stock and bond issues as did the New York and Georgia Laws. The 
New York law also gave the commission power to supervise relations of the 
utilities between themselves in respect to finance and organization, such as 
transfer of corporate property and sale of securities. 

The Nebraska commission has not since been changed, but in 1909 acts wwe 
passed requiring telephone companies to furnish adequate service, regulating 
the issue of stocks and bonds, and giving the commission control thereover and 
providing for the valuation of railroad and other public-service property. In 
1911 the commission was given power to fix reasonable rates for water and 
irrigation purposes and in 1913 an act was passed giving the commission 
power to regulate telegraph rates. 

The Pennsylvania statute authorized the commission to employ experts to 
value property in connection with the issuance of stocks and bonds. Thl» 
statute gave the commission power to report violation of the law to the attor- 
ney general, but gave it no power to make rates. 

In 1908 Oklahoma created a corporation commission. Its jurisdiction at- 
tends to all public-service corporations. 

In 1909 Michigan passed a new law giving its railroad commission control 
and supervision of the transmission and supply of electricity when generated 
by power within one county of the State and delivered in the same or some 
other county; but telegraph, telephone, and gas companies, street and electric 
railroads in the cities were not Included. In 1911 telephone, telegraph, iight^ 
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heat, water, mechanical power, railroads, Interurban railways or other car- 
riers were forbidden to issue stock except for specified purposes and with the 
consent of the commission. Telephone companies were also put under the gen- 
eral jurisdiction of the commission. 

In 1909 the name of the Vermont Board of Railroad Commissioners was 
changed to the "public-service commission," and the new commission given 
jurisdiction over gas, electric, telephone, and telegraph companies and super- 
vision over stock and bond issues. 

In 1910 the Maryland Public Service CJommission, the Corporation Commis- 
«lon of New Mexico, and the Public Service Commission of South Carolina were 
created. The Maryland commission has jurisdiction over railroads, street rail- 
roads, common carriers, telephone and telegraph lines, gas, electric, and water 
ciompanies. In 1912 this commission was given power to approve the issue of 
stocks and bonds for specified purposes. The jurisdiction of the Corporation 
Commission of New Mexico does not extend to gas, electric, and water com- 
panies. The South Carolina Commission was created to fix maximum rates 
and charges in all cities, except those named in the act, for the supply of water, 
gas, or electricity furnished to the city or its inhabitants. No commission, how- 
ever, appears to have been organized under this act. 

In 1911 new laws were passed by Connecticut, Kansas. New Hampshire, 
New Jersey, Ohio, and Washington. 

In all of these States jurisdiction was extended to utilities other than com- 
mon carriers, including gas and electric companies. The California law, in 
addition to the usual powers, gave the commission full control over capitaliza- 
tion and intercorporate relations with power to value utility property. The 
Connecticut law gave the commission power to fix rates upon complaint, but 
no control over capitalization. The Kansas commission, in addition to the 
rate-making power*, was given extensive control over capitalization and re- 
<luired to value public utility property. The New Hampshire commission was 
also given control over stock and bond issues. The New Jersey commission 
was given no control over capitalization, but was invested with ample powers 
over other fields, including the transfer of stock to other corporations. In 
1913 the commission was given control over mergers. The Ohio commission 
was given control over the issuance of stocks and bonds and was authorized to 
value public utility property. Municipalities are, however, given power to 
establish rates for public utilities with the right of parties affected to carry 
the case to the commission. The Washington commission, like that of New 
Jersey, does not have control of capitalization. 

In 1912 Arizona established a corporation commission and Rhode Island a 
public utility commission. The jurisdiction of these commissions covers both 
railroads and other public utilities, including gas and electric companies. The 
Arizona law was apparently modeled on the California law of the year beforei, 
giving the commission control not only of rate making and service, but also 
of capitalization and intercorporate relations. The Rhode Island law does not 
extend the powers of commission into these latter fields. 

In 1913 new commission laws were passed in Idaho, Indiana, Illinois, Maine, 
Massachusetts, Missouri, Pennsylvania, and West Virginia. In all of these States, 
except Massachusetts, jurisdiction of the commissions covers public utilities 
other than those coming under general designation of common carriers, in- 
cluding gas and electric companies. The Illinois commission has jurisdiction 
over stocks and bonds and intercorporate relations. In Massachusetts the 
board of gas and electricity retains jurisdiction over gas and electric com- 
panies. In Idahoi Pennsylvania, and West Virginia the regulatory powers of 
the commissions do not extend to stocks and bond issues. The Maine law is 
not yet in effect, but under the referendum will be voted on by the people this 
year. The Massachusetts commission has jurisdiction over railways, including 
, electric railroads and steamships, express and car service and telegraph and 
telephone business, the jurisdiction of the latter companies being taken away 
from the highway commissions. The commission has power to value property 
and regulate the securities of the corporations under its control. 

Of the important powers exercised by the modem commissions, it has been 
seen those relating to service and observance of law date from the organiza- 
tions of the first commissions; that those relating to rates and rate making 
go back to the seventies. 

Commission control of capitalization antedates the period of 1907, which 
marks the beginning of the swift development of public-utility control. States 
exercising such control were New York, 1889 ; Texas, 1893 ; and Massachusetts, 
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1894. Since 1907 the tendency has been to extend such control, a large number 
of States having vested their commissions with extensive power over this field. 

The valuation of corporation property, other than for purposes of taxation, 
also antedates the modem commissions. Texas was the first State to value its 
railroads. This was in pursuance of a statute passed in 1893. The Supreme 
Court decision in Smyth v. Ames (169 U. S., 466), emphasizing the doctrine of 
fair value of property uses for the convenience of the public as a basis for rate 
making, was decided in 1898. Since then specific statutory power to value public- 
utility property has been given in a number of States, although such power is 
exercised by commissions even in the absence of statutory command. 

The provisions of the utility law designed to give the commission control of 
the field by regulating the purchase and sale of securities, consolidations, and 
reorganization is a product of the last stage of commission growth. None of 
these statutes go further back than the Massachusetts law of 1906. The present 
tendency is to give the commission ample powers over intercorporate relations. 

In a number of States, municipalities have been given the right to acquire the 
property of gas, electric, and water utilities by condemnation. In 1899 Colorado 
provided that all franchises for such utilities should be thereafter granted or 
renewed with the understanding that the municipality should have the right 
to purchase at the actual cash value if they desired. 

In 1902 Massachusetts gave municipalities this right to purchase, and in 1907 
Wisconsin provided for an intermediate permit giving municipalities the right 
to take over such properties upon paying just compensation therefor, to be de- 
termined by the commission. This policy has also been embodied in the Indiana 
statutes of 1913. 

These have been the principal developments of the law with reference to the 
commission control of utilities during the period beginning with 1907. 



United Shoe Machinery Co., 
Boston, Mass., March 21, 1914, 
Hon. Henry D. Clayton, 

Chairman Committee on the Judiciary, 

Bouse of Representatives, Washington, D. C. 

Dear Sir: On February 16 Mr. Louis D. Brandeis appeared before your com- 
mittee in advocacy of legislation supplementary to the Sherman antitrust law, 
and made certain statements concerning the United Shoe Machinery Co. 

His posing as a public- spirited citizen should not blind you to the fact that he 
has recently been and for all we know now is counsel for a small group of 
men who have been attacking the United Shoe Machinery Co., and his oblique 
references to that company, to illustrate his points, illustrate still better the 
sinister purpose of his remarks. 

Among other things he urged the adoption of section 16 of the so-called Len- 
root bill which he explained " was suggested by a set of facts resulting from 
the Shoe Machinery situation, but by no means peculiar to it." He named no 
other company to which the provision would apply, and the proposed section 
is substantially identical with that which he urged upon your committee two 
years ago when he appeared before you as the counsel of the Shoe Manufac- 
turers* Alliance. It is reasonable to suppose, therefore, that the legislation he 
now proposes is aimed at the United Shoe Machinery Co. alone. The com- 
mittee will, of course, decide for itself as to the wisdom of enacting a law of 
universal application in order to reach a particular case, assuming the facts 
in that case to have been truthfully presented, and I have no intention of 
touching upon the merits of Mr. Brandeis's proposal; but in the course of his 
argument he made certain statements about our company which are not true, 
and as these statements have now found a place in the printed report, I am 
writing you this letter so that the committee may have an opportunity to set 
the oflScial record straight. If no correction were at hand, the very audacity 
of the statements might naturally lead you to believe that Mr. Brandeis's word 
could be relied upon ; for many members of the committee know that for a long 
time he was intimately connected with our company as director and counsel 
and that he thus had ample opportunity to become conversant with our methods. 
You might also assume that he could speak with authority in discussing the 
leases which he helped to draw, and which he has advised are legally valid and 
ethically right, although he now tells you they will be held invalid by the courts, 
and asks you to legislate against the effect of them. 
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On page 654 of the published hearings, Mr. Brandeis says : 

" No other machines are in existence and they can not be brought into ex- 
istence quicltly." 

This statement is absolutely untrue. Not to speak of the large and well- 
equipped foreign manufacturers whose capacity to supply all lines of shoe ma- 
chinery is proved by their catalogues put in evidence in the pending suit in 
Boston, and who, now that the duty on shoe machinery is abolished, can flood 
this country with machinery, there are — and for years have been — machinery 
makers in the United States who stand ready to supply any factory desiring 
equipment. Since the organization of the United Shoe Machinery Co. several 
hundred new shoe factories have been started in the United States, no one of 
which was under any obligation whatever to the company. If any substantial 
number of these new factories had at any time desired to secure an equipment 
that was not furnished by the United Shoe Machinery Co. the other manufac- 
turers of shoe machinery could easily have responded by increasing their out- 
put so as to meet the demand ; but manufacturers have preferred the machinery 
of the United Shoe Machinery Co., because they have regarded It as the best 
and the terms upon which they could get it as reasonable and proper, and be- 
cause they have wanted to secure the service which goes with our machines. 

If new factories had desired other machinery than that .of the United Shoe 
Machinery Co. and had secured any advantage by so doing, factories already 
established would have followed their lead in securing outside machinery. 

On page 655, line 31, Mr. Brandeis says : 

"His (Plant's) business is to-day running on the machines which his people 
constructed. That business, although three-fifths of it is owned by the United 
Shoe Machinery Co., is running to-day because it is being run on the Plant 
machines." 

This statement Is also untrue. The Plant factory is running to-day under the 
management of the men who managed Its several departments when he owned 
it and who now have an option on the purchase of the stock interest held by 
the United Shoe Machinery Co. They have replaced all the most important 
Plant machines with machines of the United Shoe Machinery Co., which they 
use on precisely the same terms as other manufacturers, and they have testi- 
fied that they have done so because Plant's machines were not so good as the 
United Co.'s 

On page 659, near the bottom of the page, Mr. Brandeis says : 

"Anybody to-day could get a welter or a stitcher which would do his work 
perfectly well. Anybody could get a slugger or any of these other machines, 
like nailers and various other machines of that kind. 

" But they have not been in a position where they could go out and get one 
of these machines without running the risk of losing a large number." 

The shoe manufacturers in the United States who lease our machines are 
about 1,000 in number. It has been shown in the testimony before the Federal 
court that manufacturers may have machines of our lasting, metallic, heeling, 
and Goodyear departments on independent lease, not tied in any way to any 
other machine, and practically every manufacturer has other machines obtained 
either from the United Co. or elsewhere not tied. 

Mr. Brandeis's remarks on this and other occasions have gi\^n the committee 
to understand, and the committee seems to assume, that the United Co. has a 
monopoly of all shoe machinery. (See his remarks, p. 654.) 

As a matter of record the counsel for the United States, on December 3, 1913, 
abandoned such a claim, and in open court said : 

" The only thing we contend for is that they have monopolized machinery 
designed and adapted for use in the manufacture and attaching — preparation 
and attaching bottoms to the uppers of shoes; the clicking machine and the 
eyeletting machine." 

Of this change of position Judge Brown, of the court hearing the case brought 
by the United States against the company, said : 

"There is very substantial difference between the allegation that they in- 
tended to monopolize the shoe-machinery business and the charge that they 
Intended to monopolize machinery related to a particular part of the manu- 
facture, to wit, the bottoming of shoes. It is about as different a case as can 
be imagined. It is the difference between a monopolist and a specialist." 

I know that you do not wish to be burdened with a discussion of the shoe- 
machinery situation, such as was inflicted upon you two years ago; and I am 
not going to enlarge upon the subject any more than may be necessary to pre- 
vent misrepresentation in the record. But I should like to say, in reply to the 
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question asked by Mr. Webb, on page 659, and repeated by him on page 660, 
that there has never been a time when our company compelled or expected 
any manufacturer to use an unpatented machine as a condition of leasing a 
patented machine. In reply to the suggestion of Mr. Volstead, on page 663, 
that the United Shoe Machinery Co. refuses to sell to anyone who buys a 
machine from anyone else, let me say that we are glad to sell any one of the 
machines we make for sale to any shoe manufacturer who wants it and can 
pay for it; and that there is probably not a shoe manufacturer in the United 
States, leasing any of our machines, who does not use side by side with our 
machines some machines bought or leased from our competitors. All this has 
been brought out clearly in the suit which is now pending in the Federal court, 
and much of it was testified to by shoe manufacturers before your committee 
two years ago. 

If it were fair to trespass on your patience I should be glad to go further in 
analyzing Mr. Brandeis*s statements, and of course we are ready at any time 
to supply you with any facts you may care to have. The shoe-machinery 
business is exceedingly technical and complicated; and members of your com- 
mittee, absorbed as they are in the study of many important questions, may 
not be able to devote much time to its consideration ; but Mr. Brandeis has had 
exceptional opportunities to familiarize himself with it through acting both 
as counsel for our company and as counsel for our opponents, and if in volun- 
teering to enlighten the committee he Imparts to It untruthful information, it 
is for the committee to Judge whether he misrepresents intentionally or is 
merely careless of his facts. 
Yours, very truly, 

L. A. Ck>OLiDGE, Treasurer, 
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SERLA.L 7, Part 35. 



Committee on the Judiciary, 

House of Eepresentatives, 

Monday J April 6^ 19H. 

The committee this day met, Hon. Henry D. Clayton (chairman) 
presiding. 

The Chairman. Gentlemen of the committee, Eepresentative VoU- 
mer a few days ago asked that Mr. Edward C. Eoberts, one of his 
constituents, be accorded a hearing by this committee in regard to 
the trust bills pending before this committee. I told Mr. VoUmer 
that the committee had practically decided not to have any more 
hearings on those bills, but in as much as his constituent, Mr. Roberts, 
and his business have been referred to by another gentleman, who has 
been heard by the committee, I thought the committee would be will- 
ing to hear Mr. Roberts to-day. Besides, Mr. Roberts is here and he 
desires to give his views to the committee. He desires also to criti- 
cize an amendment to one of the bills which was suggested by a 
gentleman who appeared before the committee, and he will disclose 
that matter fully in the statement he will make to the committee. 

I now introduce to you, gentlemen of the coihmittee, Mr. Edward 
C. Roberts, of Davenport, Iowa, and we will be glad to hear from him 
at this time. 
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STATEMENT OF MB. EDWARD C. BOBEBTS, PBESIDENT OF THE 
OOBDON-VAir TINE CO., DAVENPOBT, IOWA. 

Mr. Roberts. Mr. Chairman and gentlemen of the committee, on 
March 10 last, Mr. L. R. Putnam, of Fayetteville, Ark., appeared 
before you and made certain statements about the firm which I rep- 
resent, which is the Gordon- Van Tine Co., of Davenport, Iowa, 
which statements are not in accordance with the facts. Mr. Putnam, 
also as the representative of the Retail Lumber Dealers' Association, 
proposed an amendment to section 9 of tentative bill No. 1, and if it 
were not for that amendment which he proposed, I would not be 
here, because the statements that he made about our concern we 
would pass by and disregard. 

But I am here to try to explain to the committee that the amend- 
ment proposed by the Retail Lumber Dealers' Association through 
Mr. Putnam, while very innocent looking on its face, is in our judg- 
ment very sinister. 

I desire to present what I have to sajr to you, gentlemen of the 
committee, in as intelligent a way as possible and as brieflj^ as possi- 
ble. In order to present intelligentlv our objections to this amend- 
ment to which I have referred, it will be necessary for me to briefly 
give you a little bit of business history, and I will make it as brief 
as possible. 

I desire to say, first,' that the owners of this firm have been in 
business in Davenport, Iowa, for 49 years, always having an honor- 
able name throughout the Middle West. About eight years ago we 
ceased selling to retail lumber dealers and began selling direct to 
the consumer through the media of advertising and catalogues. It 
has proven very successful, and our files contain many thousand let- 
ters complimenting us on our upright methods, our exceptionally 
high grades, and our efficient service. Our decision to sell direct 
came about because marketing our goods through retail lumber 
dealers became unprofitable. 

- The retail lumber business throughout the Middle West was con- 
trolled by great " line-yard " companies, each company owning a 
large number of retail yards, reaching as high, in some instances, as 
100 yards to one firm. The headquarters of these firms were centered 
in Minneapolis, Kansas City, Chicago, and other large cities, and 
their power became tremendous. They purchased in large quantities 
and on an exceedingly low basis. On tne other hand, they obtained 
feom the consumer exceptionally high prices, dominating the field 
absolutely and annihilating swiftly any independent competitor who 
dared to come into their territory. 

The manner in which these "line-yard" companies controlled 
trade and how competition was crushed is intensely interesting, and 
T can briefly state it to the committee if it is desired ; otherwise I 
will proceed. 

Mr. FitzHbnrt. Do you think it is pertinent to the proposition? 

Mr. Roberts. If you decide it is pertinent later I will be very glad 
to rive it to you. 

A manufacturer who sold to anv person not a retail lumber dealer 
was blacklisted by the retail lumbermen's associations. His offense 
was overlooked, provided he sent to the retail lumberman n^rest by 
a sum equal to 10 per cent of the sale. This was in the nature of a 
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fine or penalty. Manufacturers soliciting the trade of retailers were 
expected — ^yea, practically compelled — tQ become honorary members 
of the retailers association, agreeing, of course, to sell no one but 
" recognized " lumber dealers. 

This system became more intolerable each year, and manufacturers 
chafed under the yoke of the retailers' combines, but no manufacturer 
seemed to dare fight it. The system was the more galling because a 
large percentage of retailers made it a practice to purchase from us 
nnd other firms like us No. 2 grade doors and sell them to their 
customers for No. 1 grade. Likewise they would purchase windows 
glazed with single-strength glass and sell them to consumers for 
double-strength glass. I have personally seen hundreds of letters 
from retail lumbermen ordering such second-grade materials and 
asking us to brand them No. 1 grade, which I can emphatically say 
we never did. You can imagine the state of affairs was very ex- 
asperating. 

After we started selling direct to the consumer, we wondered why 
there was such a big increase in the proportion of orders for No. 1 
material. There was not any change in the proportion demanded 
by the public, but the explanation was that we were getting our orders 
direct from the public. 

Mr. Carlin. When you say you were blacklisted, do you mean your 
name was put on the black list? I understood that they did not pub- 
lish a black list. 

Mr. Roberts. They published in the trade journals the name of any 
manufacturer who sold his goods to other than a retail lumber dealer. 

Mr. Carlin. But they did not publish the names of those who did ? 

Mr. Roberts. Yes ; in this way : That only the names of those who 
stuck to the rules were published as associate or honorary members of 
ttie retail lumber organization. If your name was not in that 
book 

The Chairman (interposing). They published, then, what was 
sometimes called a white list, and you contend that your name, not 
being on the white list, you were in that way put on the black list ? 

Mr. Roberts. I used the word black list in the commonly accepted 
sense, that you were held by the retailers' combine as being a kind of 
black sheep. You were held not to be fit to sell to the members of 
the association, because you had sold to some one who was not a 
recognized dealer. 

Mr. Carlin. Then you say they did not publish a black list, but 
they did publish a list of names of men with whom they thought it 
was improper to deal. They deny that they ever published a black 
list, but, of course, the publication of such a list is, in effect, a publi- 
cation of a black list. 

Mr. FitzHenry. They did publish a list of the wholesale dealers 
who were engaged in the retail business, directly or indirectly, did 
they not? 

Mr. Roberts. They published a list of manufacturers — I think they 
call it the white list. 

Mr. Carlin. Then you are mistaken in saying they published a 
black list? 

Mr. Roberts. I did not make exactly that statement. I said a 
manufacturer who sold to any person not a retail lumber dealer was 
blacklisted by the retail lumbermen's association. 
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Mr. Carlin. They deny they have a black list 

Mr. Taggart. Did they pjablish the name of a man or a firm who 
sold to anybody except a retail lumber dealer? 

Mr. EoBERTS. Yes. Many things they have said have been dis- 
proven in the United States courts. 

The Chairman. I understand that the name of every manufacturer 
of lumber who sold direct to the consumer — his name was withheld 
from the white list — and that, in effect, was a black list, because the 
name was not in the list of manufacturers whom the members of the 
association should patronize. 

Mr. Roberts. That is the idea. 

The Chairman. I think the committee understands that. 

Mr. Roberts. As I was saying, I have, personally, seen hundreds of 
letters from retail lumbermen ordering such second-grade materials 
and asking us to brand them No. 1 grade, which I can emphatically 
say we never did. You can imagine that state of affairs was very 
exasperating. 

I nave refused orders, when I was traveling on the road, from 
retail lumber dealers for the simple reason that my firm woiild not 
misbrand goods. This was one of the things that dtove us to selling 
direct to the consumer. ^ 

Knowing that the consumer was fearfully overcharged for building 
materials and that the marketing of our products to the retail lumber 
dealer was proving less remunerative every year, we decided to cut 
loose and sell our products direct to the builder, the home owner, the 
consumer, the actual user. 

This naturally aroused the ire and the hatred of the retail lumber 
combines, and for eight years we have been subjected to a most grill- 
ing and cruel persecution. They have not hesitated to misrepresent 
us and slander us whenever opportunity offered. Logically seeing if 
we were successful others would follow suit, the campaign waged 
against us has been almost fanatical in its intensity, which I will 
refer to later. 

The remarks of Mr. L. R. Putnam before your committee on March 
10 last covered two or three subjects, the most important one to us 
being the objectionable amendment which his association proposes. 
Before coming to that, however, in justice to our own good name we 
desire to correct the erroneous impression given the committee with 
regard to our advertising and the quality of our goods. 

The gentleman expressed his annoyance at our advertisement in 
the Saturday Evening Post in 1912, wherein we advertised a " strong 
door " for 77 cents. He went on to explain the effect of the adver- 
tisement on the people of his community. 

I will not take up the time of the committee, unless you desire it, 
with reference to this particular door, but I will only state that it is 
an article which, if used in the right place and where it belongs, is 
all right and worth the money asked for it. It is technically known 
as D grade, and is described and priced as such in our general cata- 
logue, from which customers make their selections and purchases. Cus- 
tomers do not buy direct from the advertisements, the object of the 
advertisment being to stimulate the reader's interest and get him to 
send for our catalogue, in which our goods are fully described and 
illustrated. The State of Arkansas, from which the gentleman comes, 
is one of the greatest consumers of D-grade doors in this country. 
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and there is little doubt but what he has the same in stock in his 
own place of business. 

One fact is certain, that we sell these doors for just what they 
are, which I fear retail lumbermen do not always do. In fact, when 
I traveled on the road I knew retail lumbermen to order these doors 
already painted and varnished, so as to cover defects, and sell them 
to undisceming farmers as No. 1 quality. 

The picture drawn by the gentleman of the effect of the advertise- 
ment on the retail trade of his community is, in our judgment, alto- 
gether fanciful and greatly overdrawn and intended to prejudice 
your committee rather than to state the actual facts. 

The gentleman stated that he -corresponded with the publishers 
of the Saturday Evening Post, telling them that our advertisement 
was a misrepresentation. The gentleman also stated that the said ad- 
vertisement had never reappeared in the Saturday Evening Post, 
giving the impression, I fear, that the Curtis Publishing Co. had cut 
us out and turned our advertising down. 

As we are continually freshening and changing our copy, it is diffi- 
cult to say whether this particular advertisement has ever reappeared 
in the Post, but our advertisements have appeared in that publication 
many times since the date referred to — that is, 1912. 

The Curtis Publishing Co. is an exceedingly high grade firm, and 
only accepts advertising which it knows to be first class. Now, had 
the gentleman who appeared before your committee desired to ac- 
quaint you with all the facts in the matter, he would and should have 
submitted toydu the correspondence between himself and the Curtis 
Publishing CJo., as he has given you a wholly incorrect impression 
of the attitude of this publishing company toward our firm. We have 
been furnished from time to time, tnrough our advertising agents, 
with copies of replies made to Mr. Putnam by the Curtis Publishing 
Co., to which they felt we were entitled. These letters are not very 
long, and as they are very vital in this matter I desire to read them to 
the committee at this time. 

The first one I desire to read to the committee is dated May 14, 
1912. The letter says: 

May 14, 1912. 
Mr. L. R. Putnam, 

The Northwest Arkansas Lumher Co,, Fayetteville, Ark. 

Deab Sir : We are in receipt of your favor of May 11 in regard to the Grordon- 
Van Tine advertising and thanlc you for the spirit of fairness in which your 
letter Is written. We also note with pleasure that your previous complaint was 
sent without the knowledge of anyone else. The. fact that we have received 
similar complaints from other people was doubtless a coincidence. 

In regard to the question of censorship of advertising copy, would say we 
believe, without fear of justifiable contradiction, that there is no publishing 
company which exerts a more rigid censorship of its advertising than the Curtis 
Publishing Co., nor one that is doing more to protect its readers from specious 
and fraudulent claims of mail-order advertising. 

However, we are only human, and it may be that sometimes misstatements 
will creep into copy without our liuowledge. Some of these statements involve 
technical Information which is only known to people in the same line of busi- 
ness. We have also found that in most cases the people with whom we are 
doing business do not intentionally mean to deceive or exaggerate, and are 
usually amenable to any suggestions w^hich we make that are prompted by a 
spirit of fairness to all parties concerned. 

We are not aware that there is any legitimate objection to the fact that some 
of the goods spld by the Gordon- Van Tine Co. are stock goods any more than 
there would be to such goods being sold by a retail dealer. 
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I do not understand that they claim that all their goods are made to order, 
or even a large part of them. 

If there is any specific statement In their copy to which legitimate exception 
can be taken, we will always be glad to have yon call onr attention to it, and 
see that it Is eliminated if the claim is well founded. 

With cordial regards, we remain, yours, very truly. 

The Curtis Publishing Co., 
Wm. Boyd, Western Manager. 

There is another letter, also addressed to the same Mr. Putnam, 
under date of May 21, 1912^ and also signed by Mr. Wm. Boyd, 
western manager of the Curtis Publishing Co. That letter says: 

May 21, 1912. 
Mr. L. R. Putnam, 

The Northwest Arkansas Lumber Co,, 

FayettevUle, Ark. 

Deab Sib : We are in receipt of your favor of May 18, which we have read 
with a good deal of care. 

You are mistaken in saying that the Gordon- Van Tine CJo. is the only mail- 
order advertiser appearing in our paper. As a matter of fact we carry quite a 
few mail-order accounts, although in the aggregate they represent only a very 
smaU portion of the total volume of our business. 

We could not exclude the Gordon- Van Tine advertising on the basis that it 
is a mail-order proposition, as mail-order advertising has its legitimate side 
quite as much as any other class of business. 

We have had a great deal of correspondence with these people in reference 
to their advertising, and they have practically followed every suggestion we 
have made to them. In fact, I think you will find that in their advertising 
they have modified their claim to save the consumer from 25 to 50 per cent, 
and they have cut out everything that reflects directly or indirectly on the 
retailer; so that their proposition resolves itself to a case 6f ordinary com- 
petition. 

The consumer can submit his list of requirements to his local dealer and to 
Gordon- Van Tine, and then place the order wherever he can do so to the best 
advantage. In some cases, naturally, the local dealer will get the benefit of 
such a comparison, especially when freight, delay, and the difficulty of dealing 
with an out-of-town factory are considered. 

You mentioned the fact that the door advertised at 75 cents is of poor 
quality. I can not think that any intelligent person would expect to get very 
much of a door for that price. 

The simple fact is, as we understand it, that €k)rdon-Van Tine guarantee 
all of their products to be exactly as represented or they will refund the 
money to any dissatisfied customer. This is about all that we can expect any 
advertiser to do. 

We have never had a complaint that they have failed to do this, and if we 
should have such a complaint we would require them to make good on the 
proposition or we would be compelled to refuse their advertising in the future. 
The only complaints we have received ^re from dealers. We have always care- 
fully considered these complaints, and when suggestions have been made 
which have required modification in the Gordon- Van Tine advertising, and 
we have insisted on such changes, they have always been followed. 

We see no way in which the consumer can possibly be wrong or deceived in 
dealing with this house, and hardly feel justified under the circumstances in 
refusing their advertising on the facts submitted. 

If there are any specific statements made by the Gordon- Van Tine Co. 
which you consider false or misleading, or if you can point out any way in 
which a consumer could be injured or mislead we would be very glad to con- 
sider such suggestions on their merit. 
Yours, very truly, 

(Signed) The CJubtis Publishing Co., 
Wm Boyd, Western Manager. 

Then there is one more letter, which is very short, under date of 
January 30, 1914 — this year. It is also addressed to Mr. Putnam, 



Digitized by VjOOQIC 



TRUST LEGISLATION. 1761 

and is signed bv Mr. Boyd, the western manager of the Curtis Pub- 
lishing Co. This letter says: 

Januaby 30, 1914. 
Mr. R. L. Putnam, 

Secretary and Manager Northwest Arkansas Lumber Co., 

Fayetteville, Ark, 
Deab Sib : Replying to your favor of January 21, would say that neither your 
correspondence with us during April and May, 1912, nor that received from a 
number of other lumber dealers about the same time, of similar tenor and effect, 
had anything to do with our attitude toward the Gordon Van Tine Co. 

Our position toward that company is the same now as it was before, and we 
continue to execute their advertising on the same basis as that of every adver- 
tiser in our publications. 

This basis was fully explained in our correspondence at the time referred to. 
While we are always glad to give careful consideration to every sincere and 
reasonable suggestion from our readers, any attempt at concerted action, for 
selfish reasons, to discredit an advertiser, must necessarily defeat itself. 
Very truly, yours. 

The Cubtis Publishing Co., 
By William Boyd, Western Manager. 

I sincerely trust that these straightforward statements from the 
Curtis Publishing Co. will suflBce in themselves to place us in the true 
light before this committee. 

The gentleman stated to the committee that there should be some 
form of Government censorship of advertising, or, at least, intimated 
that was his thought. 

Nothing would please us more than some method of Government 
censorship of advertising, if the same could be made practical and 
workable. We have nothing to fear, but everything to gain, from 
such a censorship. There are firms engaged in every line of business 
whose advertising is untruthful and unethical; and nothing would 
please us more than to see it eliminated from the mails. Whether 
this can be done in a practical manner or not without becoming an 
abuse in itself is something for our lawmakers to decide. 

My principal reason for appearing before you this morning is to 
oppose the adoption of an amendment to section 9 of tentative bill 
No. 1, which the gentleman appearing before your committee favored. 
I will read you the proposed amendment as it was suggested by him : 

And provided further. That it shall not be deemed an attempt to monopolize 
or to restrain commerce among the several States to disseminate, through trade 
associations or otherwise, truthful information as to the methods, practices, or 
policies of persons, firms, or corporations engaged in commerce among the sev- 
eral States or with foreign nations. 

This is a very innocent-looking amendment, but is proposed, we 
believe, from the most sinister motives. You understand this amend- 
ment was proposed by Mr. Putnam, as the emissary of the Retail 
Lumber Dealers' Association, representing a great many thousand 
retail lumber dealers. 

Mr. Carlin. Do you approve of the section as it stands, without 
this amendment? 

Mr. Roberts. As far as — I do not disapprove of anything in that 
bill which I have read. This amendment is the thing which we are 
solicitous about. 

Mr. Carljn. I am referring to section 9 of the tentative Clayton 
bill No. 1. Do you approve of that section ? 

Mr. Roberts. I have read that, and I see no objection in it, as far 
as we are concerned, sir. 
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In order to disseminate information, it must first be collected, and, 
under the guise of '' collecting information," we have been subjected 
to the most grilling, cruel, and unethical persecution ever endured by 
an American firm, which I have already referred to. These vicious 
methods were fully brought out in the cases which the United States 
Government brought against the Retail Lumber Dealers' Associa- 
tions, and which is a matter of record in the Federal courts. 

The utmost efforts -were put forth by the Retail Lumber Associa- 
tions to wreck our business, and a 'Mittle black book" was pub- 
lished, informing and instructing retail lumbermen how to proceed 
to " collect information " about us and our prices. 

I have a copy of the text of the " little black book " given me by 
the Department of Justice, and appropriately bound in yellow. 
This is an exact copy of petitioner's Exhibit No. 162, in the case of 
the United States v. Willard G. HoUis et al. This " little black book " 
was introduced by the Department of Justice as evidence in the case 
of the United States v, Willis G. HoUis et al., in equity No. 1079. 
suit filed in the Federal court at Minneapolis, Fourth Division oi 
the District of Minnesota. In the records of that court the " little 
black book " is known as petitioner's Exhibit No. 162. 

Mr. Carlin. That seems to be a little yellow book. 

Mr. Roberts. Very appropriately bound in yellow, I think. 

I want to read this to the committee. This forms a little chapter 
in American industrial history which is very dreadful, we think. 
Evidence has been introduced by the Department of Justice proving 
that this little book was ordered printed by the secretary of the 
Northwestern Retail Lumber Dealers' Association. It is the work 
of their hands. At the beginning of this " little black book "it says 
that these are suggestions for meeting mail-order house competition, 
compiled from ideas offered at various conventions. This little 
black book says : 

IMPORTANT. 

(Suggestions for meeting mail-order house competition compiled from ideas 
offered at various conventions.) 

It is beyond doubt that the greatest menace to the lumber business to-day is 
the competition of the mail-order house which has wrought such havoc in the 
ranks of the small merchants throughout the country. 

Although a vigorous effort toward meeting the competition of such concerns 
is of vital importance, it is believed that at the present time Gordon- Van Tine 
& CJo., otherwise the U. N. Roberts Co., of Davenport, Iowa, is the most formid- 
able competitor of the retail lumber dealer, not only because of their own 
activity, but because of the probable result of their success, if they succeed, 
upon all other manufacturers of millworli. 

In order to successfully compete with them, it is necesary for every dealer 
to keep in close touch with them and know what prices they are quoting to his 
customers. To accomplish this the following line of action should be persist- 
ently, faithfully, and systematically carried out. 

Oet prices and catalogues. — Secure from Gordon- Van Tine & Co. at least two 
catalogues per week, using your name and also that of other members of your 
family, employees, friendly contractors, and merchants, with their permission, 
but never use a fictitious name. By using care each name will answer for five 
communications. 

1. Send for catalogue in respond to ad. 

2. Send list of material for estimate. 

3. Send letter asking questions requiring special reply, remembering that all 
your letters will be answered by printed replies if the labor of writing a 
special reply can be avoided. 

4. Send for samples of roofing. 
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5. Send for paint-color card. 

N. B. — Be sure to answer all question cards and leave the correspondence 
under eacb name in such shape that it can be renewed at a later period. 
Don't fail to change names frequently. 

Mr. Egberts. Is this America? 

Order something, — Send in one or two small orders during the season, for 
two reasons: First, so as to have a sample of their goods to show your 
customers. Second, so as to keep a name on their buyers' list, to whidi they 
send all of their "good things." Also send an order occasionally without the 
money to see if they stick to the cash basis. 

Visit depots. — ^Make a practice of visiting the depots each day to see if any 
shipments arrive from catalogue houses, being particular to note the party's 
name and the kind of goods received. With this Information, the recipient 
of the goods should be seen and have demonstrated to him that the local 
dealer would have sold him the goods, and will in the future sell him on the 
same terms as the catalogue house. 

Meet the price, — When you get a catalogue, study it. Then make your prices 
on the same items and on the same terms, low enough to get the business and 
you can better afford to do it now to keep your business than you can later 
to get it back. 

Advertise, — When you make up your mind to meet the price, let the people 
know it. They can't find it out unless you tell them\ and they may send 
their orders elsewhere supposing you are still a " mossback." Don't let your 
local newspaper man depend upon outside advertising for his living. He will 
b^ hostile to you if you do and will not help you in a campaign of education, 
in which you should join with other merchants. 

Campaign of education. — Study and learn all of the arguments in favor of 
home buying and against mail-order houses. Make yourself a committee of 
one to organize your town into battle array against the encroachments of 
these great monopolies. 

Stock sizes. — Insist upon your trade using stock sizes. You can not compete 
with a mail-order house and sell odd-size material any more than you can 
compete with a concern that sells for cash by granting six months or a year's 
credit. Better push than be pushed. 

Buy in carloads, — There is only one way to buy cheap and that Is in car- 
loads. Join with your neighboring dealers and buy carloads of stock sizes and 
divide them. Otherwise you can not compete with Gordon- Van Tine & Co. 
prices. 

Act on information, — ^When any valuable information reaches you act on it. 
Remember, information costs money and you don't get what yon pay for unless 
you use it. Wake up and put some ginger into your neighbor also. 

Others, — Get at least one catalogue or price list per week and send in one 
estimate per week to the following: 

Millwork only: Chicago Mill Work & Supply Co., Chicago, 111.; Sears, Roe- 
buck & Co., Chicago, 111.; Montgomery Ward & Co., Chicago, 111.; Schaller- 
Hoerr & Co., Chicago, 111. ; Waterman-Hunter Co., Minneaiwlis, Minn. 

Lumber and millwork: Geo. Green Lumber Co., Chicago, 111.; John Sprye 
Lumber Co., Chicago^ 111. ; Chandler Lumber Co., Chicago, 111. ; Street, Chatfield & 
Co., Chicago, 111. ; White River Lumber Co., Chicago, 111. ; Chicago & Rlverdale 
Lumber Co., Chicago, 111.; Chicago House Wrecking Co., Chicago, 111.; South 
Side Lumber Co., Chicago, 111. 

Report. — Make special report on inclosed blank and remember that it means 
serious loss to you if you don't keep persistently at this defense of your busi- 
ness existence. 

Mr. Roberts. Evidence was furnished by the Department or 
Justice in the Federal courts to show that the printing of this little 
black book was ordered and paid for by Mr. Hollis, secretary of 
the Northwestern Retail Lumber Dealers' Association. Its text was 
copied in the trade journals and mouthpieces of these associations. 
Compiled bv legal talent of the highest order, it informed members 
of the Retail Lumber Associations how to wage war against us and 
undermine our business, but for each suggestion given gave seemingly 
good legal reasons for the same. The reasons, however, have not 
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stood the test very well in Federal courts, as I will explain to the 
committee later on, if the ^nftlemen desire to hear it. 

The warfare waged against us by members of retail lumber asso- 
ciations became almost fanatical in its intensity. I desire to submit 
to vou now in a condensed form some of the evil practices indulged 
in oy these people. 

Every association member was urged to write or send for a copy 
of our expensive catalogue, not with the intention of buying, but to 
cost us expense. One large firm owning a great many yards offered 
a prize oi $100 to the retail yard manager who would collect the 

Greatest number of Gordon- Van Tine Cx). catalogue covers. One 
ealer was said to have 600. 

Mr. Carlin. What did that catalogue cost you ? 

Mr. Roberts. At that time it cost us about 25 cents. We have sent 
copies of our catalogue to your committee, and you can see for your- 
selves how expensive it is. 

Retail lumbermen rarely used their own names in writing us, 
but instead they used the name of an employee or the name of a 
friend, or a fictitious name ; any way to get the catalogue. We have 
received as many as 25 requests from one town in one day in the 
same handwriting, signed by seemingly different persons, asking for 
our catalogue. The practice became so widespread that they ran our 
mail up to 5,000 letters per day from a .normal mail of 500 or 
600 letters a day. You can easily see how this would soon wreck 
our business. This was called "collecting and disseminatiag 
information." 

Association members were exhorted to write us, sending in long 
lists of material which the writer alleged he desired to purchase, and 
asking for our lowest cash price on the same. This involved on our 
part several hours time of an expensive clerk ; and as these requests 
were received by the thousands, it became a matter of impossi- 
bilitv to cull the ones sent in good faith from the spurious ones or 
the " phonies." We were therefore obliged, for a time, to charge $2 
to maKe an estimate on material. This practice also was called by 
the Retail Lumber Dealers' Association "collecting and disseminat- 
ing information" — collecting information and disseminating it 
through trade associations, as is proposed in the amendment sug- 
gested by Mr. Putnam. 

Spies were hired and put into the various freight depots of Daven- 
port, Iowa, which spies made lists of our customers' names from 
shipments. Through a devious process those names were forwarded 
to Minneapolis, from whence notification was sent to the association 
member at the point where such shipment was destined. The asso- 
ciation member at that point was supposed to get after our customer 
and try and prevent him from ever trading with us again. His mind 
was poisoned by every conceivable misrepresentation about us, too 
lengthy to enter into here. 

Mr. Carlin. What is the size of your firm; what is its capital? 

Mr. Roberts. $250,000. 

Mr. Morgan. What is your gross business a year? 

Mr. Roberts. A million and a half. The retail lumber dealer 
would receive a card reading something like this : " The Gordon- Van 
Tine Co., of Davenport, Iowa, have made a shipment to John Smith, 
of your town." 
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Well, John Smith may be a farmer who lives 5 miles out from the 
town. It has been known that a retail Imnber dealer would drive 
out, in a case like that, 5 miles to see Mr. John Smith, and, after 
greeting him, he would say : " Well, I seeyou have been buying some 
goods from Gordon- Van Tine Co.? " "Well, maybe I have. Why? 
I have a right to buy where I want to." The dealer would say : " I 
am just checking things up through the county. I get a secret com- 
mission of 10 per cent for all the sales they make in this county, and 
I want to put it down." 

That was false, absolutely, of course, but it poisoned the farmer's 
mind. " Oh," he said, " do those rascals give a commission to any- 
body ? " That gave us a great deal of trouble. For several years we. 
sent out a circular in regard to that matter stating that any such 
statement, any statement of that sort, was false; that we gave no 
secret rake-ons to anybody. 

Every conceivable attempt was made to cut off our supply of raw 
material. Spies were hired who took numbers of the freight cars 
entering our premises, and consignors shipping us raw material were 
threatened with boycott and other severe measures if they continued 
to sell to us. All possible sources of our raw material were looked 
up and constantly notified that they must desist. Thousands of such 
notices were circulated through the United States mails throughout 
the country directed to every possible source from whence we might 
obtain raw material and finished products. Personal messengers 
were sent to interview many people supplying us with goods, in the 
endeavor to dissuade them from selling to us. 

The amendment which these retail lumber associations favor and 
would like to see adopted, would, apparently, in their judgment, give 
them authority to again "collect and disseminate information" re- 
garding us, and it is, in our judgment, a very dangerous amendment. 

Had we not discovered ways and means of circumventing these 
nefarious schemes and combating these frightful inroads on our ex- 
penses, it would have gone very hard with us and probably made it 
impossible for us to continue doing business. We have managed, 
however, to survive and succeed, partly by our own ingenuity, and 
partly by the cooperation of publishers. Another factor not to be 
disregarded was the large number of "conscience letters" we re- 
ceived from members of the lumber associations who could not in 
honor carry out their instructions to harass us, and who thought it 
a more manly course to inform us as to the inside workings of the 
- association against us. We have even had retail lumber men of high 
character make trips to Davenport to see us and inform us person- 
ally of schemes that were on foot to ruin us. It is therefore partly 
due to the good American conscience that we are successful and are 
doing business to-day. 

In view of the facts which I have presented to your committee, I 
implore you to recommend against the adoption of the proposed 
amendment as being wholly unnecessary and containing very dan- 
gerous possibilities. 

Mr. Taggart. You speak of these fellows who gave you informa- 
tion. Did those fellows buy a bill of goods from you and deal with 
you after that? 

Mr. Roberts. No ; we do not sell to retail lumber dealers. 

Mr. Taggart. You do not sell them at all ? 



Digitized by 



Google 



1766 TRUST LEGISLATION. 

Mr. Roberts. We do not refuse to ; but we do not seek their trade. 

Mr. Taggart. You do a regular maU-order business? 

Mr. Roberts. We sell practically all of our goods through the 
United States mails. 

Mr. Morgan. Do you assume that the lumber dealers of the West 
are not men of high character? Do you think the men who came to 
you — do you mean to reflect on the lumber dealers as not being men 
of high character as a class? 

Mr. Roberts. No; I do not; but, I think, in answer to the question 
you asked me, that the men who came to see us were certainly men 
of high character. * 

Mr. Morgan. Do you think that their coming to see you was 
prompted by a benevolent spirit which induced them to go to see 
you? 

Mr. Roberts. I do not know what they were prompted by ; but I 
know they came. 

Mr. Taggart. They looked better to you than the other fellows, 
anyway ? 

Mr. Roberts. That is true; they did. I would be glad to answer 
any further questions the members of the committee may desire to 
ask me in regard to this matter. 

Mr. Morgan. Naturally your talk is very interesting to me, be- 
cause I have a great many people who belong to that class who you 
evidently think are engaged in a very unethical and unfair practice; 
and I agree with you that that ought to be prohibited in the extreme 
cases, of course. But after all, of course, your firm has succeeded in 
making a larger profit than the average local dealer makes, have you 
not? 

Mr. Roberts. I do not know. 

Mr. Morgan. How many persons do you employ? 

Mr. Roberts. From 225 to 250 — ^that is, at Davenport. 

Mr. Morgan. From 225 to 250 at Davenport. Do you have other 
houses ? 

Mr. RoBERi'S. We have a large lumber-shipping yard at St. Louis. 

Mr. Morgan. Has your business been growing generally from year 
to year? 

Mr. Roberts. It has been growing nicely, sir. 

Mr. Morgan. About how much money do you expend in advertis- 
ing each year ? 

Mr. Roberts. From $40,000 to $50,000. 

Mr. Morgan. Do you apprehend that you are liable to be put out 
of business by this retail organization of the lumber dealers? 

Mr. Roberts. We hope not. 

Mr. Morgan. Is there any danger of it under present conditions? 

Mr. Roberts. There would be great danger of it if this amendment 
to which I have referred was made a law. 

If you will pardon me, I would like to say that the United States 
Government itself has filed suits in the United States courts against 
the retailers' organization in the East, and, in fact, all over the coun- 
try. There arc several of them, and the United States is prosecuting 
these cases right now and has secured an injunction in the eastern 
case. 

Mr. Morgan. Did not that injunction seek to prevent them from 
competing with you? 
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Mr. BoBERTS. As I^ understand it, that injunction is to restrain 
them from engaging in the very practices which I have referred to 
in my remarks this morning. 

Mr. Taggart. What they have asked for in this amendment is 
exactly what is guaranteed by the Constitution of the United States. 
The Constitution gives a man the right to disseminate information. 
You think they have a sinister motive in asking for this amendment ? 

Mr. EoBERTS. I do. 

Mr. Taggart. In asking for that right? 

Mr. Egberts. Judging from what they have done to us in the 
past, under the guise of the collection and the dissemination of in- 
formation. 

Mr. Volstead. The Constitution of the United States does not 
guarantee that you may have a conspiracy. 

Mr. Taggart. That is right; but to collect and disseminate infor- 
mation is the basis on which every newspaper in the country is doing 
business, and it seems to me it would look rather peculiar tor a com- 
mittee 01 this House to go into the House with a constitutional right 
in a bill and ask for its adoption. 

Mr. Volstead. If you put that provision in you would give all the 
retailers in the country, all the retail lumber dealers, the right to pre- 
scribe a blacklist. That is what they want under the amendment 
which has been proposed. 

Mr. Roberts. You have struck the keynote of the situation. 

Mr. Volstead. We have had a large number of men before us 
asking for that provision. We have had almost every trade in the 
country represented before us asking for the right to publish a 
blacklist. 

Mr. Taggart. Can we make a law prohibiting anybody from pub- 
lishing the fact that John Jones buys his lumber from the Gordon- 
Van Tme Co. ? 

Mr. Volstead. I do not know; the Supreme Court of the United 
States has made some sort of a decision in regard to those things. 

Mr. Roberts. As I look at it, they seek by this amendment to 
legalize ways and means that have heretofore been used to try to 
destroy our business. That is in a nutshell the whole matter. 

I would like to add one thing more, which I wish to make very 
emphatic, and that is, if you would like some illuminating informa- 
tion on this question I would suggest that you call on Mr. Bielaski* 
the chief of the Bureau of Investigation in the Department oi 
Justice. Mr. Bielaski has made a very exhaustive study into this 
subject and he will give you some facts that will light it up from an 
angle you, perhaps, have not seen it before. 

I will be very glad to answer any other questions which any mem- 
ber of the committee may desire to ask me at this time. 

Mr. Taggart. Does it not look as if you are holding your own, 
when they take such measures as they have taken to fight you ? 

Mr. Roberts. Yes ; we think we are winning the fight. 

Mr. Volstead. That is, if you are let alone. 

Mr. Roberts. Yes, sir. We have had a fierce time. 

Mr. Taggart. Do you make use of the parcel post in delivering^ 
any of your goods ? 

Mr. Roberts. Very slightly; not to exceed one-tenth of 1 per cent. 
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Mr. Taggart. Then, you are not getting rich by using Uncle Sam 
as a messenger boy ? 

Mr. Roberts. We are not, and we do not expect to. And yet these 
same gentlemen howled about the damage the parcel post was going 
to do them, and in one of their trade journals it was predicted that 
shingles would be shipped by parcel post. But that is prepos- 
terous. 

Mr. FitzHenry. Your concern is a corporation, is it not ? 

Mr. Roberts. Yes, sir. 

Mr. FitzHenry. Who are the prominent stockholders in your 
concern; just name me a few of them. 

Mr. Roberts. It is largely a family corporation; myself and my 
brother and my mother and Mr. Scott; and one or two other parties 
who have a smaller interest. 

Mr. FitzHenry. As I recall the statement of the gentleman who 
appeared before the committee, it was that some persons were en- 
gaged in some other line of business, in the general lumber business, 
and that the first names and the married names of the daughters 
were put together for the purpose of making the name of this cor- 
poration, organizing this corporation, and then the original five 
continued in this line of business, and that this is really a department 
of the original business; is that true? 

Mr. Roberts. I can explain, very briefly, what is the facts in re- 
gard to that. 

From 1865 to 1906 we did business under the name of The U. N. 
Roberts Co. U. N. Roberts was my father. When we decided to cut 
loose and sell to the consumer direct we knew there would be trouble 
ahead and so we decided to start out by organizing another firm 
under another name, and if the business was unsuccessful we would 
drop it and go on in the old way and do our business under the old 
name. We cast about for several weeks for a suitable name. We 
thought of the " Davenport Lumber & Mill Work Co.," for instance, 
and other names. None of them seemed particularly good to us, 
and so we made up a name by using the middle name of my brother, 
which was Gordon, and the middle name of my other partner, which 
was Van Tine, thinking we would start it that way, and then after 
while drop the new name and go ahead and do business as we had 
done it for years. But we were successful in the new move and very 
soon the name of Gordon- Van Tine began to have a tremendous trade 
value; and so we could not drop it. 

Mr. FitzHenry. Is the U. N. Roberts Co. still doing business? 

Mr. Roberts. They are engaged in business in this respect: That 
they manufacture the goods and o\yn the real estate and buildings, 
but they do not solicit business from anybody. 

Mr. FitzHenry. But the Roberts Co. would sell to the line yards 
if the orders happened to come in ? 

Mr. Roberts. Oh, yes; we would. 

Mr. FitzHenry. T^he original Roberts Co. dealt entirely with the 
local lumber dealers? 

Mr. Roberts. With the retail lumber dealers ; yes, sir. 

Mr. FitzHenry. As I recall the statement made before the com- 
mittee, there was another objection, and that was that you claimed 
to own large forests, and claimed that in dealing with your concern 
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it was a proposition of from forests to consumers, and it was claimed 
upon investigation that it was discovered that you did not own any 
:f orest land at all ? 

Mr. Roberts. That is not true; we do. The company itself does 
not, but I and other stockholders do. 

Mr. Da^forth. Is the Eoberts Co. a corparation or a partnership? 

Mr. Roberts. It is a corporation. 

Mr. Danforth. Both of the companies are corporations? 

Mr. Roberts. Yes, sir. 

Mr. McGiLLicuDDY. How extensive is your ownership of the tim- 
berlands and forests ? 

Mr. Roberts. I am willing to answer the gentleman's question, 
but I would like to ask you in fairness to me — as I understand it, 
these records are to be published, and I would like to just ask how far 
you gentlemen think I ought to reveal the company's inside affairs? 

Mr. McGiLLicuDDY. I will not press the question. 

Mr. Roberts. I will simply leave that to the fairness of the mem- 
bers of the committee. 

Mr. FitzHenry. I do not think we are particular about it. I 
only asked you the question which I did ask you because it was one 
of the points which they brought out, and they claimed that it was 
a fraud which your firm was perpetrating. 

Mr. Volstead. Have you any arrangement with any lumber com- 
pany or sawmill to take their entire output? 

Mr. Roberts. We have several long-time arrangements for the 
output of mills and factories. 

Mr. Danforth. And are any timberlands owned by these other 
mills or factories ? 

Mr. Roberts. Yes, sir. 

Mr. Taggart. Have you had any lawsuits on questions as to whether 
or not you delivered the goods as advertised ? 

Mr. Roberts. No, sir ; I do not think we have ever had a single 
one of that kind. 

Mr. Taggart. Have you delivered the goods as advertised? 

Mr. Roberts. We Have, absolutely ; and I can truthfully state that 
we have thousands of letters in our files from grateful people all 
over the Middle West acknowledging that we have saved tnem from 
1?5 to 50 per cent in the matter of cost. Our catalogue to-day is full 
of good testimonials in that regard. 

Mr. Taggart. It is not a question of who owns the trees, but 
whether the goods are delivered as advertised. 

Mr. Roberts. We have absolutely made good on saving the con- 
sumer from 25 to 50 per cent. I can give you instances of the prices 
that used to prevail. 

You all know what quarter-round molding is. Our price on it is 
from 25 to 35 cents a hundred feet. There are lots of places in the 
Middle West where the lumber dealers charged $1 per hundred feet ; 
75 cents is a common price. In that case we save the consumer a 
great deal more than 50 per cent. 

Now, take the case of the glazed windows that cost the dealer from 
85 cents to $1 and usually sold by him at $2.50 or $2.75 to the con- 
sumer. Our price to the consumer is as low, and in a great many 
cases lower, than the retail lumber dealer can buy it for. 
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Mr. Morgan. Will you please explain how you can do that? How 
is it that you can afford to sell at such a lower price? Do you mean 
to say that on the average you sell your goods 25 per cent less than 
the retailer? 

Mr. Egberts. I think that is a conservative statement. 

Mr. Morgan. Do you sell a full line of lumber? 

Mr. Roberts. Yes, sir; lumber, doors, sash, moldings, and building 
materials generally. 

Mr. Morgan. And on an average your prices are 25 per cent lower 
than the retailer can sell to the consumer for in the Middle West ? 

Mr. Roberts. Yes, sir. 

Mr. Taggart. Do you expect to get lumber through the Panama 
Canal up the Mississippi River from the Pacific coast? 

Mr. Roberts. I hope so. 

Mr. Taggart. Delivered at New Orleans 

Mr. Roberts (interposing). We ought to get it. That ought to 
come. We ought to be able to bring lumber through the Panama 
Canal and then barge it up the Mississippi River, and if it can be 
done it will mean a much lower cost to the consumer throughout the 
Central West. 

Mr. Webb. So that you may be able to sell your 77-cent door for 
30 or 40 or 50 cents? 

Mr. Roberts. Possibly. 

Mr. Morgan. I suppose you are in favor of free tolls? 

Mr. Roberts. I will be perfectly frank with you and say that I 
am, but that we would not hiake a cent by it. 

Mr. Taggart. Who would gain by it? 

Mr. Roberts. I think the people would gain by it. 

I would like to say further, Mr. Chairman, that my firm is not 
trying to drive any retail lumber dealer out of business. We think 
this is a free country, with lots of business for all, and if all those 
who are in it will compete in a fair way that is all we ask. We 
think there is room for both of us; we believe that a firm like our- 
selves, that sells direct to the consumer, is a good check on the re- 
tailer to prevent the retailer from overcharging. We do not want 
to drive the retailers out of business; not at all. The retail lumber 
dealers, as a crowd, are a lot of good fellows. 

Mr. Taggart. You do business for cash ? 

Mr. Roberts. Yes, sir. 

Mr. FitzHenry. And that, notwithstanding the "little black 
book"? 

Mr. Roberts. Yes, sir; and the "little white book," too, a later 
publication, a sort of rehash of the " little black book," with an added 
suggestion to write to us in as many languages as possible— Swedish, 
German, Norwegian, Polish, Bohemian, etc. They also wrote the 
banks of Davenport many times a week. Our banks received thou- 
sands of letters asking if we were all right, and asking whether we 
were in some bad game, thus trying to ruin our credit. 

Mr. Taggart. Did they ever try the Post Office Department on 
you in a former administration — trying to get a fraud order against 
you, a fraud order of any kind? 

Mr. Roberts. I do not know ; I would not be surprised if they had. 
I know of one postmaster who used to tell everybody in his town when 



Digitized by VjOOQIC 



TRUST LEGISLATION. 1771 

a mail-order catalogue came to his post office, so that the retail mer- 
chants would know about it. 

Mr. Carlin. Have the retail dealers discontinued their publication ? 

Mr. Roberts. Of the black book? 

Mr. Carlin. Of what they called the white list. 

Mr. BoBERTS. I do not know. We have so much work to do that we 
pay as little attention to them as possible, so that I am not sure about 
that 

The Chairman. We are very much obliged to you, Mr. Roberts, for 
the expression of your views which you have given us this morning. 

Mr. KoBERTS. I am greatly obliged to you, Mr. Chairman and gen- 
tlemen, for having given me the opportunity to express my views on 
this subject. 

The Chairman. Hon. Jack Beall, a member of the committee, re- 
quests the printing of letters which he has received, and, without ob- 
jection, those letters and two others, one to Hon. Jeremiah Donovan, 
a Representative from Connecticut, and one to myself from Mr. 
Donelson Caffery, whom the committee heard, will be printed in the 
record at this point. 

There being no objection, it was so ordered. 

Law Offices Terry, Gavin & Mills, 

Galveston, Tex., March 17, 19U. 
Hon. Jack Beall, 

House of Representatives, Washington, D, C. 

My Dear Sir : I take the liberty of handing yon herewith a pamphlet on the 
antitrnst bills now pending before the Committees on Judiciary and Interstate 
and Foreign Commerce of the House of Representatives, in which attention is 
called to what we believe to be vices in the proposed bills. 

Supplementing this pamphlet, I call your attention to that part of the bill 
No. 3 which provides that no person who is engaged as an individual, or as a 
member of a partnership, or as a director or other officer of a corporation en- 
gaged in whole or in part in conducting a bank or trust company, shall act as 
a director or other officer or employee of any railroad or other public corporation 
which conducts an interstate business. 

It seems to me that this provision is very much broader and more sweeping 
than is necessary to assist in abolishing whatever evil there may be in inter- 
locking directorates, and that it ought to either be eliminated from the bill 
altogether or substantially changed. Certainly, here in Galveston, it would 
operate to prevent a number of persons from giving attention as directors to the 
conduct of the business of corporations in which they are interested and in 
which they have invested their money or compel them to ^tire from directorates 
or employment of corporations engaged in interstate commerce. For instance, 
some of the officeis of a railway company are directors of a trust company that 
is engaged in the business of lending money upon real estate security and other 
collateral, but principally upon real estate security, there being absolutely no 
relations of any kind between the railway company and the trust company. 

In another instance some of the officers of the railway company are directors 
in a bank which has no relations at all with the railway company. 

In another instance several bankers are directors of a wharf company, the 
only relation of the wharf company to the banks being that it may from time 
to time have occasion to borrow money and carry a bank account. 

The closest scrutiny could not possibly discover anything vicious or wrong in 
any of these situations. None of these directors, nor all of them put together, 
owns a controlling interest in any of the corporations. They are elected by 
the stockholders because of their confidence in the business ability, integrity, 
and faithfulness of the persons chosen as directors. 

It seems to me certain that such a law as this would deprive most corporations 
of the highest quality of efficiency in management which must necessarily result 
In great injury to the interest of stockholders and to the public. 

In this connection I call your attention to the testimony of Mr. Untermyer, 
delivered before the Committee on the Judiciary February 6, in the course of 
which he said that it seemed to him that there is no good reason why a man 
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should not be a director of a bank or tnist company and still be a director of 
« railroad company. And again he said : " I can not, however, quite see that 
the relation is so close that every man who is a director of a railroad company 
should necessarily be ineligible to be a director of a bank, and that every man 
who is a director of a bank should necessarily be ineligible to be a director 
of a railroad company. They may have no relation, except that the one may 
deposit with the other." And again: "The end sought to be attained by 
requiring that a man serve only one master is unanswerable in principle, but 
there is danger that it may be carried to such extreme lengths in practice as 
to severely cripple business efficiency by depriving our great corporations of 
their best talent and substituting inferior men or dummies." 

I am sure that you are keeping up with the views expressed by the witnesses 
before the committees, but I should like to particularly call your attention ^to 
the evidence of Mr. L. F. Loree, delivered before the Judiciary Committee 
March 4, a synopsis of which appeared in the Journal of CJommerce of March 7. 

I sincerely trust that you will find it consistent with your views to oppose 
the enactment of these bills. 
Very sincerely, yours, 

J. W. Terry. 

Dallas, Tex., March 19, 191Ii. 
Hon. Jack Beall, M. C, Washington, D. C, 

Dear Sir : I have noticed in the daily press and have made some investigation 
of a measure entitled "A bill to supplement an act to protect trade and com- 
merce against unlawful restraints and monopolies." 

Our company does business over the southwest, operating plants in the cities 
of Dallas and Houston. We furnish all classes of structural steel for buildings, 
bridges, etc. It is a recognized fact and consistent with legitimate trade that 
home territory is the best territory. When the capacity of our plants permits 
us to do so, our contracting agents visit outlying territory, which we reach at a 
greater disadvantage in competition with plants, particularly in Pittsburgh and 
Chicago districts. We can not expect on that class of business that it should 
be as profitable as business nearer home, especially in the cities in which our 
plants are located, which we secure under the most favorable conditions. For 
illustration, we must go to Pittsburgh to get nearly all of our steel; we pay 
high rates of freight from that section to this, and then when we go into 
certain sections they have freight rates as low or lower than we have to our 
plant, and then we have to estimate on paying freight to these points from our 
works, so we can not expect to meet competition there without largely de- 
creased margins of profit, or in some cases possibly a loss, which we would 
prefer to do rather than close our plants, lay off our men, and redi-ce our 
organization. 

We appreciate that the intention of this law is to prevent monopolies, but in 
trying to do so it will have an effect a hundred times worse on legitimate busi- 
ness in our own line, as well as others, as we would have to either advance our 
prices la outlying territory and lose that trade or lower our prices in our most 
advantageous territory and lose our profits. 

The writer remembers having had correspondence about the eight-hour law, 
which was passed by the last session of Congress, and we were advised that we 
need not be concerned about it, but the law is now in effect and we have been 
compelled to refrain from bidding on Government building work, which we did 
extensively before the passage of the law, as we operate our plants 9 and 10 
hours per day, and it is necessary for us to sacrifice Government work, as 
we could not operate continuously on what work we could secure for Govern- 
ment purposes at the shorter hours. However, the law is operating in such 
a way as we consider it a great injustice in depriving us of this class of busi- 
ness. However, we are not really certain of our position and legal decision may 
give us an opportunity, but contractors who used to be our customers advise 
us of having great difficulty in securing estimates on material in our line, and 
state that prices on this account have advanced about 60 per cent. 

If this law should be passed, and if it should operate, as we understand it. 
It would cause us a greater loss of business. The structural iron and steel 
business at this particular time is operating at a very low tension, and we want 
to enter our earnest protest against the passage of this particular legislation. 

Please give us an expression, and very much oblige, 
Yours, truly, 

MosHER Mfg. Co., 

W. S. MosHER, Manager. 
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Bridgeport, Conn., April 1, 1914. 
Hon. Jeremiah Donovan, 

Washington, D. O. 

Dear Sir: We should like to call your attention to one feature of the 
proposed trust legislation now before the Judiciary Committee and its unfair 
ness to the retail merchants of the country. It s^ms to us that when you 
4tppreciate the real situation, your own good judgment will show the evil 
effect such legislation would have upon the interests of the consumers of the 
<»ountry; those served by the retail merchants and in whom your first Interest 
lies. 

It is proposed to incorporate in the proposed law, a section permitting the 
manufacturers of patented or copyrighted or proprietary articles to fix the 
prices at which their product may be sold at retail. Apparently, on the surface, 
fair; this provision is actually vicious. 

For some years, some makers have been doing this to the disadvantage of 
the ultimate buyer. Recently the Supreme Court has decided against the legality 
of their plans and now they are endeavoring to procure special legislation to 
make those plans legal. 

When a manufacturer sells his product, he procures his own price for it. 
Why should he be permitted by law to fix the price the retailer is to get 
for it? He knows nothing of local conditions. He knows nothing of what 
may develop in the retailer's business. It is possible that a merchant may be 
compelled to raise money to carry his business forward, but if the proposed 
law was in effect he could not raise it by the selling of his own merchandise 
vt a reduced price and smaller profit. It would put the merchant in the posi- 
tion of owning something and yet being enjoined by law from selling it. 

Would the manufacturers urging .this law agree to have their price to 
the retailer fixed by law? 

If they did agree, would they agree to permit the Government to inspect 
their plants and processes, to compute their expense of production, and then 
allow them a fair margin of profit in fixing this price at which they were to 
yell? 

Can you imagine a manufacturer agreeing to such a law? 

Yet it would be only fair, if that manufacturer was to have the privilege of 
fixing the retail price of his product. 

This entire movement is due to a combination of manufacturers of trade- 
marked, nationally advertised articles with the publishers of magazines carry- 
ing ndvertising of those articles. 

They have formed a coalition for mutual benefit. If the proposed law be- 
comes an actual law the magazines will benefit through increased advertising, 
the manufacturers will benefit through fixing both their own and the dealer's 
selling price, with a resulting opportunity to increase their own profits. But 
the consumer and the retailer will be in worse condition than now. Price to 
consumer will not be reduced. Retail merchant will be in position where his 
stock is his own and yet controlled by the original producer. 

This law would make a practical manufacturer's agent of every retailer, 
but the retailer would not enjoy any of the privileges the agent usually does. 
He would not have goods consigned to him, to be paid for when sold. In- 
stead he would pay for them on delivery, as now, and yet would have to sell 
them at the maker's fixed price, or keep them in stock till the accumulation of 
such purphases drove him into bankruptcy. 

We know that much sentiment has been created in favor of this proposed 
law. Much of it has been done by the paid attorneys of the big manufacturers. 
Some chambers of commerce and boards of trade have indorsed it. But we 
all know that boards of trade and chambers of commerce are quite prone to 
adopt resolutions of almost any sort presented by a member in good standing, 
and to do it without investigating the merits of the question at all. 

This letter represents a retailer's view of the proposed law. We feel sure It 
will be of interest to you, and when you are next at home the writer would be 
glad to talk over the matter in further detail with you should you care to 
take it up. 

Yours, very truly, 

The Howland Dry Goods Co., 
John G. Howland, President. 
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Caffeby, Quintebo & Brumby, Attobneys, 

New Orleans^ La., April 4, 19H. 
Hon. Henry D. Clayton, 

Chairman Judiciary Committee, 

House of Representatives, Washington, D, C, 

Dear Sir: Under bectio^ 7 of the Sherman antitrust law it is provided that 
the venue of suits against those who have rendered themselves liable to dam- 
ages by violating the act, shall be where the defendant " resides " or " is 
found." 

Under section 51 of the new Judicial Code it is provided that a defendant 
shall not be sued out of the district of which he is an inhabitant, with some 
exceptions, which do not specifically include the cases provided for under sec- 
tion 7 of the Sherman law. 

Section 7 of th . Sheri \n law is not among the acts which the Judicial Code 
specifically repeals, but there is a repealing clause in the Judicial Code to the 
effect that all statutes or parts of statutes embraced within the Judicial Code 
or superseded by it ar repealed. 

It is very gravely contended that under the foregoing provisions of th^ 
Judicial Code the Shermaa law has been weakened and made still more In- 
effective than it has heretofore been, by a repeal of the provision enabling suit 
to be brought against a a lolator of that statute wherever he is " found." 

If one damaged by a violation of the Sherman law must go for relief to the 
domicile of the defendant, and is not allowed to sue where said defendant is 
"found," trusts will be mnch more secure from pursuit than they have ever 
been, which will mean a quite impregnable immunity from liability for the 
injuries they perpetrate. 

In as much as it is conceded by everybody that the Sherman law needs 
strengthening on the practical side, I b3g to call your attention to this apparent 
mistake in the opposite direction in the Judicial Code. 
Yours, very truly, 

Donelson Caffery. 

(Thereupon, at 12.10 o'clock p. m., the committee adjourned.) 
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